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City Bank Farmers Trust Company 
offers you its services as executor, 
trustee, custodian, guardian, or 
manager of investments in New 
York. It is also equipped to serve 
corporations as transfer agent, reg- 
istrar, corporate trustee, or in other 
agency capacities. 

You are cordially invited to dis- 
cuss with one of our officers the 
services the Trust Company is or- 


ganized to render. 


City Bank Farmers 
a Company 


Head Office: 22 William Street, New York; Uptown Office: Madison Ave. at 42nd Street; 
Brooklyn Office: 181 Montague Street 





The “Legal Complex” in Trust Work 


Failure to Assume “Business Risk” and Outworn 
Formalities as Deterrents to Progress 


Only a few years ago, banks were clamoring for trust powers, putting 
on big campaigns for new trust business, and generally regarding this field 
as the answer to a stockholder’s prayer. Today, in jumping at conclusions 
from the epidemic of cost analysis, the other extreme is rampant, amount- 
ing in some cases to a defeatist attitude. Before the mistake and injury 
are compounded, by complacent or timorous acceptance of the belief that 
the complexities of trusteeship are not only inevitable but increasing, it 
would be well to look at conditions introspectively and consider whether 
many stumbling blocks are largely of our own making or inheritance— 
and thus, capable of removal. The author of this article draws on a wide 
practical experience as one of the most distinguished banking leaders of the 
country. His analysis of the legalistic obstacles to the business efficiency 
in fiduciary work raises, clearly and dispassionately, considerations which 
merit the most conscientious attention of estate attorneys as well as of 


bank management.—Editor’s Note 


HE average bank president or direc- 

tor is a layman and has the same 
attitude toward the Trust Department as 
have all laymen. The mechanical aspects 
of trust work are not well known to them 
and, as is usual, that which is not well 
known appears to be mysterious and 
fraught with many pitfalls. According- 
ly, their first thought is that they would 
not be safe if they did not select a 
lawyer to become the head of their Trust 
Department. 

The attitude of the average lawyer- 
trust officer is one of fear and trembling, 
as is well evidenced by the papers that 
are delivered at conferences. For the 
most part, they are not practical ac- 
countants and must rely upon the opin- 
ion of others regarding accounting phases 
of Trust Department work. Then, too, 
for the most part, being wedded to the 
law they have a tendency to lean most 
heavily on their associates who are law- 
yers and attach 
greater weight to the 
opinion of such as- 
sociates than they do 
to the opinion of 
someone who is not 
a lawyer but who, 
nevertheless, has 
good common sense. 

Few, if any, law- 


of this article. 


torneys. 


Trusts and Estates would welcome any 
comments on or constructive criticisms 
It is not to be construed 
that the magazine necessarily endorses 
the views therein expressed. As in the 
past, our policy is to throw open our 
pages for discussion of any matters of 
interest to fiduciaries and estate at- 


yer-trust officers have worked in the 
business field in subordinate capacities, 
as their previous experience has been in 


‘the professional field exclusively before 


they were drafted for service as a trust 
officer. As a result, they are, for the 
most part, completely lacking in a prac- 
tical understanding of internal organiza- 
tion and general personnel problems. 

Lawyers are necessarily bound by tra- 
ditions. Most developments that are new 
or different are considered unorthodox, 
and something to be shunned. This gen- 
eral attitude finds reflection in consis- 
tently approaching operating problems, 
accounting methods and internal organ- 
ization with a negative attitude toward 
change. 

As evidence of this, we may take the 
simple illustration of a trust agreement 
prepared today by the average attorney, 
or by the average lawyer-trust officer. 
It will be prepared in substantially the 
same form that trust 
agreements have 
been prepared for 
generations. T he 
problems of trust 
business are mostly 
problems that we 
create for ourselves 
through using anti- 
quated forms. 
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Wishes and Wills 


S an illustration, take the ever pres- 

ent question of principal and in- 
come. It never occurs to the legal mind 
to prepare a trust agreement in such a 
way that there is no distinction between 
income and principal, insofar as the 
primary beneficiaries are concerned. 
From the earliest days, trust agreements 
have provided that income shall be paid 
to certain life tenants, and upon the 
termination of the trust the corpus is to 
go to certain remaindermen. 


It has been my experience that in the 
vast majority of cases, the one creating 
the trust does not intend the results that 
are produced by the form of trust agree- 
ment that he signs. Usually, the creator 
of a trust expects his trustee to take the 
responsibility of handling the trust as- 
sets, managing, investing and re-invest- 
ing, just as the trustor did before the 
creation of the trust, using the trust 
for the benefit of his immediate ben- 
eficiaries, who are usually the life 
tenants. 


During his lifetime, he may have spent 
more than his true income in maintain- 
ing his family according to a standard 
that was consistent with his aggregate 
wealth. No doubt, his income varied 
from time to time, according to condi- 
tions. Some years, when income and 
profits were great, family requirements 
were met satisfactorily, leaving a sur- 
plus. In other years, when economic con- 
ditions were poor, income was probably 
not sufficient to meet such requirements. 
Seldom, if ever, does the head of the 
family, during his lifetime, think of in- 
come as one thing and principal as an- 
other, but rather, he thinks of his wealth 
in terms of a single fund. 


One Answer to Confusion 


HAT, then, would be more reason- 

able than to discuss with a prospec- 
tive trustor a trust which would con- 
template the use of the trust fund with- 
out distinction between income and prin- 
cipal, to accomplish the same purposes in 
substantially the same manner that the 
accumulations were used for during his 
lifetime. 


With this approach, and with a prop- 
erly prepared trust instrument, the 
technical legal distinction between in- 
come and principal would be completely 
eliminated and the so-called remainder- 
men (who are usually remotely removed 
and in many instances completely un- 
known to the trustor or testator) would 
get whatever was left, if anything, upon 
the termination of the trust. 


In one fell swoop, many difficult prob- 
lems of the trustee in the administra- 
tion of the trust would be eliminated, 
yet does it not seem strange that trust 
departments throughout the country still 
cling to the form of trust agreement that 
creates a distinction between income and 
principal, and brings with it all of the 
attendant problems? 


Business Shows the Way 


HE reason for this, in my opinion, 

is that the average lawyer-trust of- 
ficer is so imbued with forms and tradi- 
tions, his mind is not open to a practical 
approach to the solution of the problem. 
In the final analysis, there should be no 
more difficulty in handling trust funds, 
or in meeting the business problems con- 
nected therewith, than is met in ordinary 
business. 

With the maze of laws confronting 
business generally, we nevertheless find 
business corporations throughout the 
country proceeding with their business 
operations of manufacturing, selling, 
distributing, et cetera. The executive 
heads of these businesses have had years 
of practical business experience; they are 
sufficiently well informed to avoid the 
ordinary pitfalls; they have a basic un- 
derstanding of practical business law and 
they are ingenious and resourceful in 
finding a way to accomplish their ob- 
jectives without becoming involved in 
legal tangles. 

On the other hand, the average lawyer- 
trust officer who may be responsible in 
his department for the administration of 
the trust in which all or a controlling 
majority of the stock of the business is 
held, is afraid of his shadow and wor- 
ries unduly about liabilities and poten- 
tial dangers. The result is that the bus- 
iness makes no substantial progress and 
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the trust, as a whole, does not attain 
the objectives that are in the mind of 
the creator. 


No Business is Risk-less 


N the banking business, as distin- 

guished from the trust business, there 
is a practical approach to all problems. 
Credit situations of a highly involved 
character are met and risks, legal and 
otherwise, are assumed in the normal 
course of events. On the other hand, in 
the Trust Department of the same bank, 
you will probably find a complete unwill- 
ingness to assume the slightest degree 
of risk, as the over-legalized trust officer 
can find more technical hurdles to worry 
about than the proverbial Philadelphia 
lawyer. 

Trust business, truly, is no different 
than any other business. A general “do 
nothing” attitude that is based on a fear 
of possible legal liability is not construc- 
tive or progressive. In my experience, 
and from my observation of the exper- 
ience of others, I have found that most 
of the things that worry trust officers 
never come to pass. 


No business is conducted without risk, 
and the practical man will analyze the 
risk and even though he may not be able 
completely to eliminate it, will neverthe- 
less go forward if his common sense tells 
him that the risk is remote and that in 
all probability it is one that can be safely 
assumed. This is what business men and 
bankers do, but it is just the reverse of 
what the average technical lawyer-trust 
officer does. 


The president or director should ex- 
pect to find his trust officer a man of 
good common sense, one who knows and 
understands business as a whole, and 
who meets and solves his problems in a 
practical manner with an affirmative, con- 
structive attitude. 


Theory and Practice 


F you analyzed most of the trust de- 
partments throughout the country, 
you would probably find that many of 
the heads of the trust departments would 
be completely at a loss if individually 
they were called upon to handle the 


simple routine in connection with the ad- 
ministration of a single trust. Their 
knowledge of the work, the procedure 
and the problems, is often only acad- 
emic; they are theorists who have had 
no actual experience in meeting day to 


‘ day routine problems. 


If this be true, then they have a lack 
of understanding of the work that is 
being done by their associates and sub- 
ordinates. The head of my Trust De- 
partment should be fully capable of tak- 
ing over the desk of any of his subordin- 
ates or associates, and fully qualified to 
do the work at that desk on a day to day 
basis, as well as, if not better than, the 
one to whom the work is assigned. If 
he was not able to do this, I should not 
want him for my trust officer. 


Progress comes with change. The big- 
gest fault with the trust business today 
is the unwillingness on the part of trust 
leaders in individual institutions to be 
progressive, to shake off the hidebound 
traditions, to revise the outmoded form- 
alities, and to develop new methods that 
are sound and that meet the expectations 
of those who do business with us. 


Salesmanship—Inside and Out 


HE head of the Trust Department 

should also be a good salesman. Not 
only should he be able to “sell” the work 
of the Trust Department to the public, 
but he should be able, on a continuous 
basis, to keep the work of the Trust De- 
partment sold to the bank executives. 


Many lawyer-trust officers are lacking 
in the qualifications of salesmanship with 
the public, because their whole approach 
to a discussion is negative and their 
fears and uncertainties are transmitted 
to the inquiring customer, with the re- 
sult that he is discouraged rather than 
encouraged, in his use of Trust Depart- 
ment facilities. 


The Board of Directors of the bank, 
or the senior executives, including the 
president, have brought to their atten- 
tion forcibly the major problems of the 
Trust Department, but only when they 
are real grief situations, laden with ac- 
tual dollar liability. It is small wonder 
that the directors and senior officers of 
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the bank are afraid of the Trust Depart- 
ment, as they see only this side. 

Where this situation exists, you will 
usually find that the head of the Trust 
Department is a poor salesman. He has 
failed to make capital of the hundreds 
of satisfactory situations that exist in 
the Trust Department, bringing them 
to the attention of the leading executives, 
so that they may realize fully that every- 
thing in the Trust Department is not 
grief. Moreover, grief situations are 
usually anticipated in the Trust Depart- 
ment long before they materialize. 


Post-Mortems 


ET, isn’t it a fact that during the 

period that it takes the problem to 
materialize into a grief situation, the 
head of the Trust Department frequently 
fails to take the directors or banking 
executives into his confidence and solicit 
their practical assistance in avoiding the 
grief? In many instances I know from 
experience that situations have been 
avoided through and with the counsel 
and assistance of practical minded bank 
executives. I also know that many sit- 
uations would have been avoided had the 
counsel of practical business men been 
solicited before the grief materialized. 
Legal counsel has a major role to play, 
but we cannot spend most of our time in 
a huddle or post-mortem. 

Summing up, I think there is but one 
test that the president or director should 
apply. Is the head of his Trust Depart- 
ment possessed of good, common busi- 
ness sense; does he have a business 
man’s approach to practical business 
problems; is he willing to assume reas- 
onable risks that are incident to the con- 
duct of all business; is he well informed 
concerning the operating details of his 
department and does he regularly and 
consistently work with the banking de- 
partment executives to obtain their as- 
sistance and cooperation in determining 
upon the course to be followed where 
difficulties may be encountered. 

If he measured up, I would be satis- 
fied that I had a good trust officer and I 
could be sure that with a good trust of- 
ficer I would have a good and profitable 
Trust Department. 
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Trust Department Earnings 


HE first truly comparative break- 

down of the ratio of trust depart- 
ment gross earnings to those of other 
banking departments is provided by the 
Federal Reserve Bank of New York, in 
their recent analysis of operating ratios 
of member banks in the 2nd district for 
the years of 1937 and 1938. Income 
from trust activities is here shown as 
a percentage of total current earnings 
for only those banks which performed 
fiduciary services, rather than being 
diluted as a percentage of all banks. 

The report shows that trust depart- 
ments accounted for an increase in in- 
come, between 1937 and 1938, of 13% 
for all groups of banks in this district, 
and were surpassed only by earnings 
from service charges on deposit accounts, 
which increased 16%. For all groups the 
ratio of fiduciary total income of trust 
institutions rose from 3.8% in 1937 to 
4.3% in 1938. Furthermore, for the 23 
metropolitan banks with deposits over 
$20 million, the trust departments con- 
tributed 18.1% of all income in 1938. 

These figures are especially significant 
in view of the fact that the average per- 
centage of profits to total current earn- 
ings of the 757 member banks declined 
from 31.9% in 1936 to 16.2% in 1937 
and only 9.9% in 1938. Recognizing the 
fact that in the majority of instances 
service charges have now been imposed 
probably to the full extent contemplated 
since their very recent general adoption, 
the steady upward trend in trust depart- 
ment income indicates that this is the 
most promising source of revenue to the 
fair- and large-sized banks. 

It is pertinent to note that while fidu- 
ciary services contributed only 2.3% of 
the income of banks with deposits of un- 
der $5,000,000, they amounted to be- 
tween 5.1% and 18.1% for the larger 
institutions. However, in all five groups 
into which the Federal Reserve members 
were classified, they registered advances 
—a record not duplicated by any other 
item of earnings. This during a period 
when interest and discount on loans rose 
less than 4%, and interest and dividends 
on securities fell more than 7%. 





The Trust Brief File 


A Practical Working Tool for the Trust Investment Officer 


H. S. ALDRICH 
Manager, Trust Investment Dept., The New York Trust Company, New York 


HE necessity for accurate and ade- 

quate trust records has long been 
recognized. Painful and often costly ex- 
perience has taught that even a poor 
record is usually better than no record. 
Hence, the essential material contained 
in a proper set of trust records—ac- 
counting, administrative, investment— 
has in many cases assumed such propor- 
tions as to impair the usefulness of those 
records for one of their important func- 
tions: as a working tool for the trust 
officer. 

For this function, as distinct from the 
function of cataloguing for legal or his- 
torical purposes all the factual data in 
connection with a trust, it has often 
proved helpful to consolidate and con- 
dense the great mass of material into a 
centralized Brief File. Such a file is 
usually made up primarily of informa- 
tion that already exists in another form 
in some set of records in the Trust Com- 
pany, but by concentrating a condensed 
though accurate version of that informa- 
tion in one readily accessible place, the 
official records of the company are 
brought into instantly usable form. 


“Personality” of the Trust 


HE carefully developed Brief File 

can, however, add one very important 
element of its own which probably will 
not be found in the other records of the 
company but is usually tucked away in 
the mind of the officer or officers most 
familiar with any given trust. For want 
of a better term, this element might be 
designated as the “personality” of the 
trust. It can be recognized and appre- 
ciated only with a full understanding of 
the actual background of the account 
such as the provisions in the agreement, 
previous investment policies and results, 
etc., combined with a knowledge of the 
personalities and characters of the in- 
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dividuals who may be interested in the 
account. 

These individuals may not necessarily 
be co-fiduciaries, may even have nothing 
whatever to say in the administration 
of the trust—either legally or otherwise. 
Nevertheless, a knowledge of any interest 
they may have evidenced, and what form 
that interest might take, and an under- 
standing of the living requirements and 
personal characteristics of such indiv- 
iduals, can be of material assistance to 
the trust officer in planning his invest- 
ment programs, in writing letters, in 
relations with beneficiaries or trustor 
and in his administration of the trust 
generally. 

The carefully planned and thought- 
fully maintained Brief File can throw 
much light on this additional important 
aspect which might not be revealed even 
by the most diligent search of the other 
trust records; it can provide the officer 
an intimacy with the trust that is dif- 
ficult to acquire except by his individual 
personal contacts, which are often very 
infrequent at best. 


When Details Are Important 


SSUME for a moment the role of 
investment officer in a fair sized 
trust company. In this morning’s news- 
paper you notice an announcement to the 
effect that the Commonwealth Edison 
Company will call for redemption on Sep- 
tember 1st its entire outstanding issue 
of 4% bonds due in 1981. You know 
that a few of your trusts hold these same 
bonds, but you hope there may not be 
very many. Later that morning, how- 
ever, your worst fears are confirmed and 
you find that sixteen trusts hold a total 
of $175,000 par value of the bonds. 
You know at once that you are faced 
with sixteen separate and distinct prob- 
lems of reinvestment, no two of which 
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can be identical. You, of course, remem- 
ber intimately several of the trusts, prob- 
ably have a reinvestment possibility al- 
ready in mind for a few of them. But 
you cannot carry in your head all of the 
details of possible investment restric- 
tions, persons who should be consulted, 
etc., or recall whether the circumstances 
are such that the annual income can 
reasonably be reduced by the amount 
that would be lost to the life tenant if 
the proceeds were reinvested in U. S. 
Government bonds. 


So after all your study and analysis 
of the securities markets and the econ- 
omic situation and outlook you still need 
all the available information in as readily 
digestible form as possible on each one 
of the sixteen individual trusts before 
you are willing to make your reinvest- 
ment selection—or approve your Invest- 
ment Department’s recommendation, if 
you happen to be in a trust company 
large enough to have such a department. 


What the File Contains 


ILL it not be very helpful to you— 

if not a necessity—to be able to 
find in one folder, instantly available, 
the complete picture of the trust as it 
is constituted, but in brief, consolidated 
form? Will it not be very helpful if 
this condensed information not only pro- 
vides you with all the main features of 
the trust instrument, including the in- 
vestment provisions, probable termina- 
tion date, etc., as well as a complete list 
of the present assets, but also figures on 
both original and present inventory value 
of the account and a record of purchases 
and sales to indicate the type of invest- 
ment action that has been taken in the 
past? 

Then if by a glance at the investment 
diary you can be reminded that six 
months ago you corresponded with Mr. 
Doe, who acts as Co-Trustee, on the mat- 
ter of railroad bonds and found him un- 
alterably opposed to the purchase of any 
additional railroad issues (because of 
substantial interests that both the ben- 
eficiaries and remaindermen happened to 
have in the railroad industry entirely 
apart from the trust holdings, interests 
which were previously unknown to 
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you), will you not feel that a good Brief 
File is of decided value? 


Will it not also be helpful if various 
remarks appearing in the investment 
diary convince you that in another ac- 
count Mr. Smith, who has veto power 
but whom you have never met person- 
ally, is inclined, at least in your estima- 
tion, to be a little reckless in the matter 
of investing money? By recognizing 
such a situation, are you not in a better 
position from which to approach the 
problem? 


And if you have been in the unfor- 
tunate position of receiving the unex- 
pected call of a beneficiary during the 
vacation of the officer in charge of the 
account you will instantly admit the use- 
fulness of such a record. For knowing 
fully what the problem involves can con- 
stitute a long step toward a solution for 
the most difficult of questions. 


By having complete information both 
factual and otherwise readily accessible 
and in usable form, the chance of pass- 
ing over some essential detail is far 
more remote than it would be if the 
memory had to be refreshed by reference 
to the ordinary trust records with their 
voluminous file of correspondence, copies 
of agreements, advices of purchases and 
sales, statements of remittances, etc., and 
certainly the time and effort consumed 
are far less. 


Preparation of the File 
PERFECTLY adequate Brief File, 


once established, can be readily 
maintained with comparatively little 
effort and small expense. The mainten- 
ance of such a file in a fair sized trust 
company—say 500 to 700 accounts— 
should, if properly organized, require no 
more than perhaps less than one-half the 
working time of one capable girl. A 
thoroughly effective and yet reasonably 
simple Brief File can be set up by using 
a heavy manila letter sized folder for 
each trust, in which can be kept a sep- 
arate sheet or sheets for each of the 
following major sections: 


Trust instrument sheet 
Administration Diary sheet 
Investment Diary sheet 
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Complete facilities for handling your 


Banking and Fiduciary Business 


promptly and effectively. 


tke FIFTH THIRD [JNION TRUST co. 


CINCINNATI, OHIO 


Member Federal Reserve System —- Member Federal Deposit Insurance Corporation 


Inventory sheet 

Purchase and sales sheet 

Latest official review and list of 
assets 


For convenience, the folder and each of 
the sheets may be punched to fit a three 
ring binder in which it may be inserted 
when out of the file cabinet and in use 
on an officer’s or other desk. Naturally 
the amount of information to be con- 
tained on each sheet is largely a matter 
of individual need which can only be de- 
termined through experience. 

Of primary importance on the instru- 
ment sheet is the interpretation of those 


ANSWNYLSNI 


4. Introduced by 
5. Attorney of Record: 


6. Nature of Account: Coverned by Laws of Stete of 


7. Approximate Size at Opening: $ 
8. Commissions: 


Principal: Rate 
When taken: 


Income Rate 
9. Additions Authorized Under Instrument? __ 


YooNo 
10. Authority to Execute Proxies: 2 
Ti Doror, Not Mentoved 
11. Revocation Authorized Under Instrument? —___ 
Yeo or Ne 
TE: RR cctesittiinisiniiaiiinitinttaninnes 
Required, Prohibwed, Opuonal 
13. Disposition of Stock Dividends? ee eee eae " 
Prine pe! Income, Not Mentoned 
14. Termination : 
(Sante all determinable termination dates) 


16. Does Instrument State Mode of Remitting? __ — Wf yes, specify: 


17. Trust Instrument Approved by Counsel ?. Uf yes, give date 


Yeo or Ne 
18. Whom Do We Notify of Sales and Purchases of Securities ? 
19. Has an Agent for Investment Purposes Been Duly Appointed ? Yous 
jae 
If ves, give name and dete of appointment Rou 


(SEE REVERSE FOR; 20. INVESTMENT PROVISIONS APPROVED BY, Counsel 
21. DISPOSITION OF PRINCIPAL, 22 MISCELLARGUUS. 2 REMARKS) 


provisions of the indenture which govern 
the type of assets which may be acquired 
and held and which outline the limita- 
tions, if any, within which the trustee 
may act in administering the invest- 
ments; that is, whether or not the trus- 
tee must have consent of certain indiv- 
iduals or fulfill any other requirements 
before acting on investment matters. 
The interpretation of these provisions 
is of course of utmost importance, and, 
if used as a basis for investment action, 
may be the determining factor in 
whether or not an unauthorized purchase 
will be made unwittingly. If possible, 
the briefs of any ambiguous sections of 
the instrument should be prepared by 
competent counsel. 


The Instrument Sheet will also prop- 
erly give such information as termina- 
tion date, if known; whether additions 
and revocations are authorized; whether 
amortization of premiums is provided 
for; identity of beneficiaries, their rela- 
tionship to creator; disposition of trust 
at termination; mode of remitting; and 
any other data that may be found help- 
ful as the Brief File is put into practical 
use. 

The Administrative Diary will provide 
a section wherein may be entered a brief 
description of any important conferences, 
correspondence, etc., that may have de- 
veloped in connection with taxes, remit- 
tance problems, legal proceedings, if any, 
or other matters of a purely administra- 
tive nature that would throw light upon 
the background of the trust. Naturally 
a high degree of cooperation from all 
officers and others charged with the ad- 
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ministrative function is essential in or- 
der that a brief description of any suf- 
ficiently important developments will find 
its way promptly to this section of the 
file and not become pigeonholed in any 
individual’s memory. 


Guiding the Investment Policy 


N the Investment Diary, if properly 

developed, may be found a most re- 
vealing record of correspondence, con- 
ferences, memoranda, and even discus- 
sions that may have taken place in the 
investment committees without resulting 
in a definite recommendation. Here may 
also be found comments on the need for 
maintaining a high rate of return—or 
less frequently on the absence of such 
need. Here may be revealed with dis- 
tinct clarity the situation of Mrs. Roe, 
life tenant of a trust, who for the next 
two years will be extraordinarily depen- 
dent on the income from the trust pend- 
ing the completion of the education of her 
two daughters. Here also will be notes 
as to the tax status of the life tenants 
in question. 

It is in these pages of the investment 
diary that one may look for the “per- 
sonality” or “character” of the trust. 
Very often is it clearly revealed; some- 
times in too brutal frankness, but usual- 
ly in a form which permits the officer to 
know the types of persons with whom 
he may be dealing, and to know the way 
their minds run on certain questions of 
policy. Each officer or trust company 
must, of course, make up its own mind as 
to how much, if any, weight is to be 
given to such intangible factors, but it 
seems reasonable to believe that some- 
thing important is gained by as complete 
a knowledge as possible of all the in- 
fluencing factors in any problem before 
attempting to meet it. 

Any trends toward sizeable reduction 
of income, as well as forthcoming un- 
usual demands (such as may be occa- 
sioned by educational requirements, par- 
tial distributions of principal, etc.), may 
also be noted. This enables the trust 
officer to counsel with the beneficiary in 
advance of a necessary adjustment in his 
or her standard of living—often a most 
important and critical matter which may, 
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if it is handled arbitrarily or without 
adequate preparation, cause much crit- 
icism or loss of good-will. 

Value of Current Inventory 


HE Inventory Sheet might be term- 
ed something of a trust officers’ lux- 
ury in that the information contained 
therein is expensive and difficult to as- 
semble but is a great addition to the 
comfort of the trust officer—at least in- 
sofar as the development of an invest- 
ment policy and program is concerned. 
(The Inventory Sheet provides columns 
for date, description of asset, deductions 
and additions to inventory and for the 
adjusted inventory.) 
This sheet may be designed to show a 
running adjusted inventory of the trust 
so that at all times the officer may know 
the inventory figure with which his com- 
pany is chargeable as trustee. 

For purposes of comparison with cur- 
rent valuations this figure can be ex- 
tremely valuable and of no small influ- 
ence in determining the type of invest- 
ment policy that seems most advisable 
under the circumstances. Naturally the 
inventory figure is adjusted as any addi- 
tions to or withdrawals from the corpus 
of the trust are made. If the prepara- 
tion of these figures for each trust ap- 
pears at first thought to involve a tre- 
mendous amount of research and ex- 
pense, especially in those trusts of an- 
cient vintage, consideration should be 
given the fact that work done in this 
connection is really simply anticipating 
and contemplating ahead of time work 
which will have to be done at the time 
of rendering an account of stewardship. 

If a small force—or an individual—is 
designated to prepare this inventory in- 
formation for the Brief File there re- 
sults the advantage of doing all this 
work over a regular and known period 
of time and consequently completing it 
more economically in the long run than 
would be possible by periodic researches 
into the past of each trust as a principal 
accounting becomes necessary. Mean- 
while, any trust officer charged with in- 
vestment responsibility will be quick to 
recognize the advantages to himself and 
to his department of a readily available, 
up-to-date original inventory figure. 
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Know Your Assets 


HE sheet for purchases and sales 

contains merely a chronological list 
of sales and purchases completed show- 
ing date of completion, showing number 
of shares, or par value of bonds, involved 
and the price at which the transaction 
was completed. This sheet will prove to 
be one of the most useful parts of the 
Brief File, and will be found to be of 
great value in spot-checking the history 
of investment changes without the neces- 
sity for referring to other files or ac- 
counting records, except for purposes of 
verification. 

Finally, there is the summary and list 
of assets as of the date of latest review. 
Inasmuch as most trusts are probably 
reviewed officially at least once or twice 
a year at which time they are carefully 
valued and summarized, and inasmuch as 


FIDUCIARY ACCOUNT REVIEW 
REVIEW NO. 


DATE OPENED ASSETS HELD AS OF 


PORTFOLIO AS OF 





CLASSIFICATION 





BONDS 
UNITED STATES GOVERNMENT 


REAL ESTATE MORTGAGE 
MISCEL LANEOUSs 


INDUSTRIAL 
FINANCIAL 
MISCELLANEOUS 


BOND MATURITIES (AT PAR) 


an up-to-date record of any sales and 
purchases is maintained in the Brief 
File, one should at all times be able to 
obtain an accurate and detailed picture 
of the current assets of the trust. Ob- 


VALUATIONS 
of Life Estates, Life Agency 
Renewal Interests, Etc. 


FACKLER & COMPANY 
CONSULTING ACTUARIES 


8 West 40th Street, New York, N. Y. 


Edward B. Fackler Robert D. Holran 
LL.B., F.A.S., A.A.I.A. 


viously, the review of the trust is pre- 
pared on sheets which conform in size 
with the Brief File folders. 


This material forms the backbone of 
the well arranged Brief File, for with- 
out a good conception of the distribu- 
tion of the invested assets of the trust, . 
the remainder of the Brief File is of 
comparatively little use to the investing 
officer. A summary sheet to show total 
amount and per cent of total trust held 
in the various classes of bonds, prefer- 
red and common stocks, and a breakdown 
of those classifications into governments, 
municipals, railroads, utilities, indus- 
trials, etc., all followed by a detailed and 
itemized list of the securities and other 
assets is probably no more than is ordin- 
arily prepared by most corporate trus- 
tees for the regular review purposes. 
Hence it should not be difficult to pre- 
pare the reviews in a form which will 
be adaptable for the reference purposes 
for which the Brief File is so admirably 
suited. 


Elasticity and Usage 


HERE will naturally be other use- 

ful information that could be con- 
tained in the Brief File and each trustee 
may find a different set of figures and 
facts most useful to himself. For ex- 
ample, a separate sheet showing the 
trend of values of the account at each 
review date, and the distribution of as- 
sets among bonds, preferred and com- 
mon stocks at each date might prove ex- 
tremely helpful to the investing officer as 
a check on how investment policies may 
be resulting. But one of the principal 
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COMPLETE 


TRUST 


SERVICE 


Oe complete facilities insure prompt, efficient, and economi- 


cal service in all fiduciary duties. For individuals we serve as 


Executor, Administrator, Guardian, Conservator, Trustee or 


Agent. For corporations we serve as Registrar and Transfer 


Agent of stocks, and Trustee of bond and note issues. 


( Member Federal Deposit Insurance Corporation) 


City Nationa Bank 
AND TRUST COMPANY of Chicago 


elements of the successful Brief File is 
bound to be simplicity and brevity. The 
proper combination of these with metic- 
ulous care in reproducing and condensing 
selected information can provide a work- 
ing tool that over a few months’ use can 
become indispensable. 

Finally, very careful consideration 
should be given to the entire question of 
usage and practice in connection with 
a file of this type. It should be remem- 
bered that the figures therein are not 
under audited control, that in many cases 
the briefs are an individual’s interpre- 
tation of what may have been said or 
implied in a given conference, letter, or 
telephone conversation, and finally that 
errors can creep into even the most care- 
fully operated records unless they are 
under audited control. 

Consequently, the Brief File should 
not be used as a substitute for either 
the correspondence file or the document 
file but rather as a supplement to and a 
brief resume of the highlights of these 
and other records. Similarly for pur- 


poses of accounting, etc., the price ap- 
pearing on the transactions sheet should 
certainly not be used as an easily avail- 
able substitute for the official records of 
the company. Used, however, within the 
quite broad limits of its proper function 
a simple Brief File becomes precisely 
what it was designed to be—a most effi- 
cient tool for use in the process of shap- 
ing a creditable performance of the dif- 
ficult duties of trustees. 


The New York Community Trust dis- 
bursed in 1938 “a larger amount to more 
beneficiary organizations from a greater 
number of trust funds than in any prior 
year of its history” according to its fifteenth 
annual report published recently, tabulating 
philanthropic appropriations of $209,994, 
compared with $207,899 in 1937. Since 1928 
the Trust has paid out over $2,000,000. 


At the close of 1938 its resources were 
valued at $8,600,284—about half of them 
not yet available for charitable uses—com- 
pared with $8,539,706 at the end of the 
preceding year. 









A Logical Probate Code 


New Kansas Code Consolidates and Clarifies Probate Laws 
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Counsel, Columbian Title and Trust Company, Topeka, Kansas 






In 1927 the Kansas legislature created the Judicial Council whose 
purpose was to act as a clearing house of ideas for all the judicial system. 
The Council sent out thousands of letters to citizens of Kansas in every 
walk of life to find out what was wrong with the judicial system, Thie 
majority of letters which came back criticized the probate laws. Several 
years ago the Council called on Samuel E. Bartlett, an attorney of Ells- 
worth, Kansas, who, after a study of the probate laws and decisions 
of Kansas and of other states, drafted a proposed Code.* Constructive 
criticisms were also offered by the State and Local Bar Association Com- 
mittees and except for a few minor changes the resulting draft passed 
the legislature in March, 1939.—Editor’s Note. 








OR many years leading jurists, law- provided. It is the belief of the drafters 
yers and laymen have realized that of the Kansas Code that it will 
there should be a general revision of 


our haphazard system of probate law. (1) materially reduce the bulk of 
Changing conditions have been met by statute law and clarify it; 
amendments and additions without re- (2) systematize and improve probate 
gard to the whole with the result that administration; 










the law became difficult to find and was 
contradictory and confusing. When 
one realizes that property involving mil- 
lions of dollars comes under the juris- 
diction of our probate courts each year 


(3) safeguard and more adequately 
protect the rights of heirs, bene- 
ficiaries, wards and creditors 
with less vexation, delay and ex- 


the need of a code to state concisely and = 
simply the substantive and procedural (4) furnish a uniform and simplified 
law separately without con- procedure for all 


tradiction and in logical ar- 
rangement at once be- 
comes apparent. 


One example will suffice. 
Under our old law refer- 
ence had to be made to 
some 17 sections relative to 
the requirement and condi- 
tion of bonds, whereas in 
the new code it is simply 
stated in one section that 
every fiduciary shall give 
bond except as otherwise 


probate matters; 


(5) make probate orders 
and decrees as safe 
from collateral at- 
tack as are judg- 
ments of the district 
court; 















(6) secure greater sta- 
bility to land title 
acquired by inherit- 
ance or devise; and 

(7) give the state a pro- 


nica tele idan: wees a! bate code which will 
pri ulletin oO an- 
sas Judicial Council. MARLIN S. CASEY compare favorably 
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with the best probate codes in 
the country. 


The new Code contains 281 sections 
and is divided into 26 articles log- 
ically aranged with a logical arrange- 
ment of the sections within each article. 
Some of the new features are (1) limita- 
tion on descent by remote collateral 
kindred; (2) limitation on time for pro- 
bate of will and liability for withhold- 
ing will; (3) provision for limited con- 
tinuation of business under reasonable 
restrictions; (4) protection of remain- 
derman’s interest in personalty; (5) 
summary proceedings in small estates; 
(6) accounting of trustees; (1) account- 
ing on death or disability of executor 
or other fiduciary; (8) improved method 
of adoption; (9) uniformity as to no- 
tice; (10) judicial determination of 
heirship; (11) judicial determination of 
advancements; (12) separation of law 
and procedure in a large measure; and 
(13) an improved and uniform proce- 
dure. 

Much of what is written in this ar- 
ticle has been taken from notes to the 


various drafts prepared by Mr. Bartlett 
and from papers written on the subject 
by prominent members of the Kansas 
bar, specific reference to all being im- 


possible. The first twenty-one articles 
relate to the substantive law and arti- 
cles twenty-two to twenty-six inclusive 
to the procedural law. A brief discus- 
sion of each article, having in mind 
especially new provisions and changes 
which have been made from the old law, 
follows. 


Definition of Terms 


RTICLE I—tThe act is named and 

may be cited as the Kansas probate 
code. The words “representative” and 
“fiduciary” are used throughout the 
Code and much duplication is avoided. 
Section 2 of this article is as follows: 


“As used in this act the term ‘probate 
court’ means judge of the probate court 
when that meaning is necessary to ef- 
fectuate the general purpose of the pro- 
visions of this act. As used in this act, 
unless the context otherwise indicated: 
(1) the word ‘representative’ includes 


executors, administrators, administrators 
with the will annexed, administrators de 
bonis non, and guardians; (2) the word 
‘fiduciary’ includes representatives, trus- 
tees, and surviving partners administer- 
ing their trusts; (3) the word ‘person,’ 
as applied to fiduciaries, includes banks 
and other corporations authorized by law 
to act in a fiduciary capacity in this state; 
(4) the masculine gender includes the 
feminine; and (5) the singular number 
includes the plural.” 


Article II—Probate Courts and Their 
Records. Terms of court are abolished 
as the court is open at all times and 
uniformity throughout the state is at- 
tained. Section 9 of this article pro- 
hibits the probate judge or any of his 
clerks from dealing in assets or giving 
counsel in any matter over which the 
court has jurisdiction. 


Article III—Jurisdiction and Powers. 
This article consolidates many sections 
of the old law scattered throughout the 
statute thereby making reference an 
easier matter. Subsection (9) of Sec- 
tion 18 relative to authorizing and con- 
firming contracts made by fiduciaries 
for the employment of attorneys, audi- 
tors, accountants and experts is new. 
It is a protection to fiduciaries in the 
allowance of expenses. 


Article IV—Homestead and Family 
Allowances. The old law provided for 
allotment of real estate but was omit- 
ted in the Code because seldom used and 
an adequate remedy is afforded by par- 
tition in the District Court. The home- 
stead is not subject to forced partition 
unless the surviving spouse remarries 
nor until all the children arrive at the 
age of majority. Allowances to the 
spouse and minor children are made 
uniform and equitable and definitely 
vest. Under the old law different al- 
lowances were made for widows of 
farmers, merchants, mechanics and 
storekeepers. The surviving spouse does 
not waive the allowances by consenting 
to the will unless it is expressly so 
stated in the will. 


RTICLE V—Intestate Succession. 
Section 25 under this article is new 
and provides that real estate in Kansas 
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of a nonresident intestate decedent 
passes the same as property of a resi- 
dent decedent, while personal property 
passes under the laws of the place of 
residence at the time of the decedent’s 
death. 

Other provisions of this article clar- 
ify intestate succession such as (1) the 
provisions that the property of a dece- 
dent who is an adopted child passes to 
the adoptive parent or parents includ- 
ing a natural parent who is the spouse 
of an adopted parent. This excludes 
his natural parents except the one who 
is the spouse of his adoptive parent; 
(2) if the decedent leaves no surviving 
spouse, child, issue or parents, his prop- 
erty passes to the heirs of his parents 
equally; and (3) limitations of descent 
to relatives of the sixth degree. This 
latter provision eliminates the so called 
“laughing heirs” who are defined as 
those who have more of an interest in 
the property itself than regret for the 
death of the deceased. 


Wills and Letters 


RTICLE VI—Wills. Constructive 
changes have been made through- 
out this article from the old law, some 
of which follow: (1) under the old law 
a person had to be of “full age” to make 
a will. This has been changed to “pos- 
sessing the rights of majority.” In 
Kansas rights of majority may be con- 
ferred on one not of full age (21) under 
a proceeding of our Civil Code (G. S. 
1935, 38-108); (2) a nuncupative will 
must be reduced to writing within thirty 
days instead of ten under the old Jaw; 
(3) marriage and birth or adoption re- 
voke a will, and provisions in a will in 
favor of a divorced spouse are revoked; 
(4) republication of a will must be in 
the presence of two or more witnesses; 
(5) to be effective to pass property an 
application to probate the will must be 
made within one year from the death 
of the testator, whereas there was no 
time limit under the old law; and (6) 
any person knowingly withholding a 
will from probate for one year (three 
years under the old law) after the death 
of the testator is barred from all rights 
under the will. 
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Article VII—Letters Testamentary 
and of Administration. There is little 
change from the old law. A minor may 
act as executor if he has rights of ma- 
jority. In case of domiciliary adminis- 
tration, letters testamentary or of ad- 
ministration cannot be granted to a 
nonresident. Apparently a nonresident 
may serve in ancillary administration by 
compliance with Section 136 relating to 
the appointment of an agent for the ser- 
vice of process. In the case of a special 
administrator, powers can be restricted 
in the order and letters to specific acts 
and only a small bond required, and he 
may, when authorized by the court, do 
anything a general administrator may 
do. 

Article VIII—Estates of Nonresi- 
dents. This article has consolidated 
nine sections relating to administration 
of estates of nonresidents on property 
located in Kansas. Under the old law 
administration could be taken out in 
Kansas which was governed by the same 
rules applicable to residents of the 
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state. - Provision was also made under 
the old law where no Kansas adminis- 
tration was undertaken. Under this 
latter circumstance the old law author- 
ized foreign executors and administra- 
tors by a very simple procedure in a 
Kansas probate court of competent jur- 
isdiction to subject Kansas real estate 
of a nonresident decedent to the pay- 
ment of debts or to dispose of it ac- 
cording to the terms of the decedent’s 
will. See Loveland v. Hemphill, 122 
Kan. 577, and Thomas v. Williams, 80 
Kan. 632, and statutes quoted therein. 


_ The provisions of the old law permit- 
ting foreign representatives to function 
in this state have been omitted or great- 
ly curtailed because (1) it was believed 
they were unfair to Kansas creditors; 
(2) our courts had practically no con- 
trol over them; (3) the state was insuffi- 
ciently protected as to inheritance tax- 
es; (4) ancillary proceedings provided 
by the new law require no more work 
and entail no greater expense than the 
old law required; and (5) uniformity 
in proceedings is accomplished. 


Bond Requirements and Claims 


RTICLE XI—Bonds. Section 81 

under this article consolidates 17 
sections of the old law and reduces the 
minimum to 125% of the value of per- 
sonal property and the probable annual 
income from real estate which will come 
into the possession of the fiduciary. 


When property by devise or legacy is 
given to a religious, charitable, public 
or educational society or corporation in 
trust, no bond is required. The court 
may upon application of a surety re- 
quire a fiduciary to settle his account 
and file a new bond. If the account is 
approved, the surety is discharged from 
liability thereafter accruing. 


Article XIJ—Here again many sec- 
tions of the old law have been consoli- 
dated and simplified. Some of the 
changes include (1) making of the in- 
ventory within thirty days; (2) no ap- 
praisement where there is only money; 
(3) appointment of appraisers within 
thirty days after the appointment of 
the executor or administrator and re- 
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port of appraisers within sixty days af- 
ter their appointment unless an exten- 
sion is granted by the court; and (4) 
employment of experts to assist the ap- 
praisers. The majority rule has been 
adopted in the Code so that the naming 
of a person as executor does not dis- 
charge a claim by the testator against 
the executor. 


Article XIII—Classification and Pay- 
ment of Demands. Section 95 under 
this article sets forth how demands al- 
lowed against the estate shall be classi- 
fied and omits the classification under 
the old law of debts due the state. It 
is of no real importance except in insol- 
vent estates. The real purpose of the 
section is to prevent unreasonable or 
unnecessary allowances as preferences 
under class 1 relating to necessary ex- 
penses of the last sickness to the detri- 
ment of creditors in class 4. The old 
law allowed first and second class 
claims without limitation. 


Claims must be filed within nine 
months from the first published notice 
of the appointment of the executor or 
administrator instead of one year under 
the old law. In a secured claim the se- 
curity must be surrendered or exhausted 
before the claim is paid; if assets are 
encumbered the encumbrance may be 
paid by the executor or administrator 


_which results in an advantage to the es- 


tate rather than to a secured creditor— 
thus a mortgagee cannot force payment 
of his note and mortgage in a probate 
proceeding and avoid the eighteen 
months redemption law available to a 
mortgagor in Kansas unless the execu- 
tor or administrator agrees. 


Management and Distribution of Assets 


RTICLE XIV—Management and 

Sale of Assets. This article gives the 
executor or administrator full manage- 
ment of all the property of the decedent 
including real estate. Under the old 
law an application to manage real es- 
tate was necessary. A decedent’s busi- 
ness may be continued not to exceed six 
months upon a showing of advantage to 
the estate. When the will does not pro- 
vide otherwise, assets are to be ap- 














Trust Company. 


Trusts — both large and small. 
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proved for the payments of debts as fol- 
lows: 


“Section 103. *** (1) personal prop- 
erty not disposed of by will; (2) real es- 
tate not disposed of by will; (3) personal 
property bequeathed to the residuary 
legatee; (4) real estate devised to the 
residuary legatee; (5) property not 
specifically bequeathed or devised; (6) 
property specifically bequeathed or de- 
vised. Demonstrative legacies shall be 
classed as specific legacies to the extent 
of the payment thereof from the fund or 
property out of which payment is to be 
made, and as general legacies upon fail- 
ure or insufficiency of the fund or prop- 
erty out of which payment was to be 
made to the extent of such insufficiency. 
The property of each class shall be ex- 
hausted before resorting to that of the 
next class; and all of one class shall con- 
tribute ratably if all the property of that 
class is not required for the payment of 
such' debts or other items.” 


If the will authorizes the executor to 
sell real estate, he or the administrator 
with the will annexed may do so without 
order of court unless the will provides 
otherwise. 


Article XV—Accounting and Distri- 
tribution. The time of settlement of 
the estate is definitely fixed at one year 
from the date of appointment of the 
executor or administrator. An admin- 


istrator de bonis non is allowed such 
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[NS 1867 The Safe Deposit and Trust Company of Pittsburgh was 

established to do primarily a Trust business. 
of the important component parts of the present Peoples-Pittsburgh 
Our Trust Department always has been and is now 
maintained as a primary department of this Institution. 
to date — we are equipped to handle Personal Trusts and Corporate 


PEOPLES-PITTSBURGH TRUST COMPANY 


Pittsburgh, Pa. 
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That company was one 


Thoroughly up 








time, not exceeding one year, as the 
court may determine. For cause shown 
the period for settlement of the estate 
may be extended by the court not ex- 
ceeding one year at a time. 

Where there is a testamentary trust, 
the executor is not discharged (1) until 
a testamentary trustee has qualified in 
a court of competent jurisdiction and 
receipt filed by the trustee; and (2) 
where funds have been received under 
the wrongful death statute until a cer- 
tified order of the court and receipts of 
the distributees are filed. A new sec- 
tion provides that a bond may be re- 
quired of anyone holding a limited es- 
tate of personal property. 

With the increasing popularity of in- 
vestment in securities, a need has arisen 
for protection of the remainderman’s in- 
terest in personal estates against waste 
by persons receiving the use or income 
for life from such estates, and this sec- 
tion should provide the court with pow- 
er to deal fairly in all cases. This sec- 
tion makes an exception to the court’s 
power when the testator has made pro- 
vision precluding the court from act- 
ing. 

Where it is established that the es- 
tate, exclusive of homestead and allow- 
ance, does not exceed the amounts re- 
quired for the payment of all debts, the 
court may allow the account of the ex- 
ecutor or administrator and summarily 
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determine the heirs, devisees and lega- 
tees and close the administration. 
Unclaimed money need not be held by 
the executor or administrator for one 
year as required under the old law, but 
may be deposited with the county treas- 
urer or distributed by order of court. 


Trustees’ Accounting and Foreign 
Fiduciaries 

RTICLE XVI—Accounting of Trus- 
tees. This article relates to account- 
ing by trustees and follows closely the 
uniform trustees accounting act. It in- 
cludes testamentary trusts and written 
instruments other than by will in favor 
of persons subject to guardianship. 
The entire article is new and should be 
the subject of careful study by all trus- 

tees whether individual or corporate. 


Article XVII—Provisions Applicable 
to all Estates. Under this article for- 
eign corporate fiduciaries are prohibited 
from acting in Kansas except in ancil- 
lary proceedings and the appointment 
of an agent is necessary in such cases 
for service of process. A method of ac- 
counting is provided in case of death 
or insanity of a last surviving fiduciary. 
Application for fees of the fiduciary 
and attorneys may be made during ad- 
ministration. No bank or other corpo- 
ration may be appointed guardian of the 
person of a ward. 


Guardianships and Other Estates 


RTICLE XVIII—Guardianship. This 
article includes natural testamentary 
and probate guardians. The guardian 
may (1) with court approval sell bonds, 
stocks, wheat, etc. without further ap- 
praisement; (2) subject to limitations, 
retain original assets and make distri- 
bution in kind; (3) lease with court ap- 
proval for three years or less; (4) make 
a property and mineral lease for more 
than three years in the same manner as 
real estate is sold and mortgaged; (5) 
sell property, except the homestead, pro- 
vided the other spouse or guardian joins 
in the deed; and (6) with court approv- 
al extend the mortgage for five years at 
a time. 
It is also provided that the guardian 
shall not be personally liable on any 


TRUSTS and ESTATES 


mortgage note executed by him in his 
representative capacity; that he settle 
with the court; that in cases where the 
estate of the ward is less than $500 the 
court may at its discretion not appoint 
a guardian but may deposit the funds 
in a savings account or pay it to the nat- 
ural guardian, the person who is main- 
taining the ward or to the ward him- 
self. 

Article XIX—Estates of Convicts—A 
trustee for a person in prison for life 
in a penitentiary is provided in this ar- 
ticle, a provision not in the old law. 
Convicts in prison for less than life may 
make contracts for the sale, lease, mort- 
gage and management of their property 
so no trustee is necessary. 

The law pertaining to guardianship 
of estates of incompetents is made ap- 
plicable to convict’s estates. Death, 
commutation of sentence to less than 
life or release by parole or otherwise 
terminates the guardianship. 

Article XX—Commitment and Care of 
Insane Persons. Sections 165 to 172 in- 
clusive under this article are a consoli- 
dation of many sections of the old law. 
Section 169 is new and relates to deten- 
tion at the state hospital. Section 170 
places a limitation on recovery of claims 
by the state by providing that the state 
shall annually make written demand and 
that no action shall be commenced by 
the state for the recovery of money due 
for the care of a patient unless such 
action is commenced within three years 
after the date of such written demand. 

Article XXI—Adoption of Children— 
Under this article residence of the child 
in the home of the adopter is required. 
The consent of a divorced parent to 
whom custody is not awarded is re- 
quired because (1) upon the death of a 
parent having custody, custody goes to 
the surviving parent; and (2) the rights 
of a natural parent to inherit from a 
child adopted by another is cut off. The 
minority of the parent giving consent 
does not invalidate such consent. Adults 
may be adopted. The spouse of a nat- 
ural parent may adopt without the nat- 
ural parent relinquishing his rights. 
The probate court must report all adop- 


(Continued on page 644) 
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Television—Its Problems and Potentialities 


C. W. FARRIER 
Television Coordinator, National Broadcasting Company 


The wide barrage of publicity concerning television has built up hopes 
in many quarters that large financial returns can be realized from invest- 


ing in this industry. The two articles by Messrs. Fink and Farrier present 
a realistic appraisal of the current situation and the immediate outlook, and 


go far toward de-bunking many popular notions on the subject. 


Both ar- 


ticles point out the tremendous difficulties that will be met in this field, 
Mr. Farrier emphasizing, primarily, technological problems, while Mr. 


Fink has dealt mainly with the economic difficulties. 


Since, in terms of 


its public appearance, television has just been born, these articles should 


ELEVISION, the most amazing of 

modern inventions, has probably had 
a longer period of gestation than any 
other. It will come as a surprise to 
many that the first practical attempts at 
transmission of moving images by elec- 
trical means was made more than a half 
century ago. 

Today television is an accomplished 
scientific fact. Pictures, with their as- 
sociated sounds, may be transmitted 
from either studios or points miles from 
permanently installed television facili- 
ties. Received images are, despite their 
comparatively small size, remarkably 
clear and stable. Detail has been in- 
creased many times over what was pos- 
sible a decade ago. Advances in the 
last twelve months, in fact, have been 
so rapid in- many respects of television 






Top pictures show 
television control 
room and the & 
shooting of a 
scene. At right, 
R.C.A.’s__ mobile 
unit and home 
reception. The re- 
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prove of great interest to trust officers.——Investment Editor’s Note. 








as to indicate, to the uninitiated, that 
startling new inventions had been added 
to the all-electronic system. 

Television will one day be a boon to 
mankind far surpassing radio in its cul- 
tural and educational dividends. “The 
ultimate contribution of television,” said 
David Sarnoff, president of the Radio 
Corporation of America, “will be its ser- 
vice towards unification of the life of 
the nation and, at the same time, the 
greater development of the life of the 
individual.” It would seem that men 
everywhere would be quick to take ad- 
vantage of such a medium. Yet, how- 
ever great and spectacular the invention 
that extends man’s sight far beyond the 
visible horizon, its economic future is 
anything but clear at the moment. We 
cannot doubt that it will fulfill its 
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promise, but the economic road it will 
follow and the speed at which it will 
travel are still matters of conjecture. 


Appraisal of Technical Status 


ELEVISION is dependent on three 
distinct operations for its success: 
(1) the analysis of a light image into 
a large number of elements and the con- 
version of these into electrical values, 
(2) the transmission of these over con- 
siderable distances without distortion 
and (3) the transformation of the re- 
ceived electrical impulses into light 
equivalents and the distribution of these 
in their proper sequence on a screen. 
The entire sequence is carried out at 
such speed as to be practically instan- 
taneous. A quality in the human eye, 
known as “persistence of vision,” in 
which the eye retains the sensation of 
seeing for a fraction of a second after 
an object has disappeared assures the 
success of both television and motion 
pictures where the procedure is carried 
out at more than a certain minimum 
speed. 
Dr. Paul Nipkow, a Polish physicist, 
first instrument, the 


produced the 
famous scanning disc which bears his 
name, which successfully dissected an 


image into strips. He took out a Ger- 
man patent on the device in 1884, shortly 
after the discovery of the photo-electric 
property of the elementary selenium. To 
John Logie Baird, a Scot, must go the 
credit for the first successful television 
transmission. His image, however, was 
transmitted by mechanical scanning 
methods. Dr. Vladimir K. Zworykin, of 
the Radio Corporation of America, and 
Philo T. Farnsworth, both Americans, 
were the first to bring forth systems free 
of moving mechanical parts, which could 
produce images of sufficient detail to 
meet the demands of home audiences. 
This was in the early thirties. 

After further development the RCA 
method was subjected to field tests, be- 
ginning in 1936, involving research and 
‘experiment.in both programming and en- 
gineering, which have now progressed to 
a point where it is deemed feasible to 
inaugurate a limited public service. NBC 
telecast its first program in the service 
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on April 30. The subject was President 
Roosevelt and other speakers at the New 
York World’s Fair of 1939, who opened 
the great exposition to the public. 

The system chosen for the inaugura- 
tion of television in the United States 
produces bright and stable images in 441 
horizontal scanning lines at the rate of 
thirty pictures a second. In order to 
eliminate flicker, however, the actual rate 
of scanning is sixty half-frames a sec- 
ond. This is accomplished by a method 
known as interlaced scanning, wherein 
alternate lines are scanned in successive 
fields. 

Work is under way on the development 
of an Iconoscope which will produce an 
image bright enough for projection on 
a screen. Experimental models already 
in existence cast an image approximately 
four feet by six feet on a nearby screen. 
This type of receiver, however, is still 
both too cumbersome and to expensive 
for home use. 


Economically a Liability 


ELEVISION, apparently, has passed 

through the laboratory and test per- 
iods. It is now ready for commercial 
exploitation. This exploitation, however, 
is bound to be full of hazard. Econom- 
ically, television is at this point a tre- 
mendous liability. -A recent estimate is 
that more than $13,000,000 have already 
been expended on its development. This 
development cost must be recovered, a 
network must be created and receiving 
sets by the million distributed before 
television may be considered to have ar- 
rived. Mere enumeration of the ele- 
ments of the problem, as it affects the 
manufacturer and broadcaster, indicates 
it collossal size. 

From the broadcaster’s point of view 
there should be a sufficient number of re- 
ceivers in the service area of each trans- 
mitting station to warrant the purchase 
of time by advertisers. But prospective 
advertisers, of course, will shy away 
from television until it has wide accept- 
ance. The manufacturer of receivers, 
finally, must have programs on the air 
if he is to sell his products. 

“The major problem of television,” 
says Mr. Sarnoff, .. . “is to provide a pro- 
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gram for the home that will meet public 
requirements and maintain public inter- 
est. To place television on a commer- 
cial basis in the United States, it is neces- 
sary to establish a sufficient number of 
sending stations, which must be inter- 
connected and able to furnish a regular 
service at least to the population resid- 
ing within the principal market areas of 
our country. The erection of such sta- 
tions, the provision of necessary inter- 
connecting facilities, and the establish- 
ment of a regular program service that 
would meet public requirements and hold 
public interest, call for vast financial ex- 
penditures before any returns can reas- 
onably be expected.” 


High Price is a Problem 


HE manufacturer of home receivers 

and commercial transmitters is face 
to face with the problem of liquidating 
a tremendous development investment. 
It is not likely that he will find this pos- 
sible within the next few years. Aside 
from the difficulty of selling receivers 
in the face of a limited broadcast ser- 
vice is the controlling question of price. 
At the present time the construction of a 
receiver—technically the equivalent of at 
least three sound receivers—is very ex- 
pensive. 
largely between about $175 for a receiver 
which relies on an all-wave radio set for 
its sound, to about $600 for an instru- 
ment embodying a television receiver, 
with a twelve-inch Kinescope, and an all- 
wave radio set. Even at these prices, 
I believe the manufacturer will find it 
difficult to mark off much of his develop- 
ment cost. That must await mass pro- 
duction, and mass sale at lower but more 
profitable prices of receivers. Mean- 
while he will find it difficult, if not im- 
possible, to develop a market unless the 
broadcaster presents enough satisfactory 
and interesting programs. 


The broadcaster finds himself con- 
fronted with the toughest problem of 
all. At the beginning he will be radiat- 
ing his programs practically into thin 
air, yet they must be of such quality as 
to entice prospective buyers into the 
shops of set dealers. He must rely on 
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the ingenuity and enterprise of the man- 
ufacturer to provide him with circula- 
tion with which to attract the advertiser, 
meanwhile his pioneering dollars will 
probably mount into the millions. 

The lowest cost transmitter, with a 
minimum of associated studio equipment, 
is currently priced at about $100,000. 
The cost of installation would probably 
bring the total cost of a going station 
to nearly $150,000. A mobile television 
station for televising outdoor programs 
would raise the total investment to 
about $300,000. This is a large outlay, 
even for the well-to-do broadcaster. Such 
a station would serve, on the average, an 
area roughly circular and extending 
about twenty-five miles in all directions. 


Programs are Expensive 


HE cost of programming a station, 

however, must be even greater, be- 
fore the enterprise can begin to return 
a profit, than the cost of equipment. The 
microphone technique of radio broadcast- 
ing calls for relatively simple presenta- 
tion. No costumes are needed, produc- 
tion is from script requiring rather short 
rehearsal periods. A single control tech- 
nician is required for a sound program 
and not more than one program director. 


Television, on the other hand, calls for 
long rehearsals (our experience at the 
NBC studios in New York indicates that 
rehearsals will be at least three times 
as long as for a corresponding radio pro- 
gram), an elaborate studio crew that in- 
cludes cameramen, lighting technicians, 
porters, stage manager, a technician to 
man the boom microphone and several 
engineers in the control booth, in addi- 
tion to those at the transmitter itself. 
Television entails also new relations 
with actors, make-up experts, motion pic- 
ture distributors. 

These are some of the problems that 
will beset the television broadcaster in 
producing his very first program. The 
indicated expense is high. It will re- 
quire a fine judgment as to the minimum 
amount of programming that will give 
rise to a steadily rising volume of set 
sales. To give much more than this 
service will be to invite bankruptcy; to 


TRUSTS and ESTATES 


give less will be to retard the building 
of a profitable circulation. 


The obvious solution to the problem 
raised by the great expense of television 
programs lies in the creation of a net- 
work such as characterizes radio broad- 
casting today. Networking has enabled 
American radio to give, free of charge 
to the listener, the most elaborate and 
costly radio shows produced anywhere in 
the world. Syndication will likewise raise 
the artistic level of television programs. 
But technical and economic considera- 
tions stand in the way of immediate 
construction of a nationwide television 
network. 


The Essence of Appeal 


OUR methods of program syndica- 

tion seem, at the moment, to be pos- 
sible. The first of these is what might 
be called a “live talent” network. A 
show produced at one station might be 
moved intact to other member outlets in 
a program syndicate. Thus, for instance, 
a dramatic troupe would rehearse its 
play, or a series of plays, for first broad- 
cast at a key station. On completing the 
task, the entire troupe would be trans- 
ported bodily to other stations in turn. 


The second method involves the use 
of motion pictures. The televised pro- 
duction at one station would be photo- 
graphed from the screen of a special 
Kinescope and the film circulated among 
members of the program syndicate. 


It is manifest that neither of these 
two methods of program syndication 
would make fullest use of the peculiar 
quality of television, i.e., the spontaneous 
character of its programs. At the out- 
set of syndication they may be used to 
some extent, but they cannot be consid- 
ered the ultimate answer to this prob- 
lem. A motion picture relay of an event 
in New York City, say an important ad- 
dress by the President of the United 
States, would lose much of its interest 
by the time it appeared over a station 
in Kansas City. 

If television is to realize its full pos- 
sibilities in this direction, events must 
be transmitted into the home while they 
are still unfolding. The suspense in- 
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hering in an athletic contest, for in- 
stance, is completely absent in a pictorial 
representation after the viewer has al- 
ready been apprised of the outcome by 
his daily newspaper or favorite radio 
station. And this suspense, this spon- 
taneity, transmission of the unfolding 
event, is of the essence of television. 


Nationwide networks will not spring 
into being here overnight. New York 
City will be served first with a public 
service of respectable proportions, fol- 
lowed by the centers of dense popula- 
tion in other sections of the country. 
Were one to estimate the length of time 
to elapse before television will have been 
established in the major markets of the 
United States, he would be not wise to 
say less than ten years. It is highly 
probable that stations will at first func- 
tion as isolated units, without the ben- 
efits of program syndication. Follow- 
ing this, regional networks will appear, 
finally joined together to form national 
networks. 


The difficulties are chiefly financial and 
arise not so much from the peculiarity 
of American radio as from the charac- 
teristics of television itself. Television, 
as the British Broadcasting Corporation 
has learned, is enormously expensive, 
even for an organization that collects 
license fees from every radio set in the 
United Kingdom. The BBC, after more 
than two years of telecasting, still finds 
itself unable to extend service beyond 
the London area. 


Sight versus Sound 


MERICAN television looks to the 

advertiser of commercial goods for 
its support. Just what has it to offer? 
Well, radio has become a prosperous in- 
dustry on the basis of transient pro- 
grams appealing only to the auditory 
sense. Now, it is an accepted fact that 
an appeal to both eye and ear is several 
times more effective than an appeal to 
the ear alone. On the basis of psycho- 
logical studies made in the United States 
and abroad, one might estimate televi- 
sion’s “advantage factor” over sound 
broadcasting at some point between 3 
and 10. 
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It is this advantage factor that must 
justify the greater outlays on the part 
of the commercial sponsor than he has 
found necessary in sound broadcasting. 
We do not anticipate that the sponsor 
will consciously subsidize television; un- 
less it means an equal or greater volume 
of sales per dollar’s advertising outlay 
he will shun the new medium as a costly 
luxury he cannot afford. The eventual 
rates to be charged for the use of tele- 
vision facilities must not be higher than 
those prevailing in present day sound 
broadcasting, considering the greater ef- 
fectiveness of television as a selling 
medium. In final analysis, television 
must prove its value to the advertiser 
before he will lend his support. I am 
confident that it will, but certainly not 
before several years have elapsed. 

We firmly believe that it can be made 
into a great and profitable industry, far 
exceeding the dimensions of the present 
sound broadcasting structure. But in 
so doing it will undoubtedly have to ad- 
just itself to both radio and pictures. 
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It seems probable that there will be a 
definite place for sound broadcasting for 
many years to come. The television pro- 
gram emphasizes the visual quality and 
there are certain types of programs 
which do not lend themselves particularly 
well to television. The most striking in- 
stance is the musical program, which 
makes up the greater part of the present 
radio schedule. For the present at least, 
television can do little to enhance the 
value of this type of program. The pic- 
ture of an orchestra, or even a single 
artist, unless he be a world renowned 
musician, holds little to sustain the at- 
tention of the home viewer. Musical 
programs, even of the “swing” type, are 
essentially static; television demands 
action. 


At the beginning of television, at least, 
both media will exist side by side, each 
fulfilling a definite function. It is ex- 
tremely unlikely within the calculable 
future that both pictures and sound will 
be transmitted over networks over eigh- 
teen hours a day. Television demands 
attention; radio frequently serves as a 
background for reading, playing cards, 
or household duties. We do not yet know 
how many hours of television will be 
welcomed every day in the home. 


Effect on Motion Picture Industry 


ERTAIN observers have confidently 

predicted a struggle to the death 
between motion pictures and television. 
That is not my opinion. Each, I believe, 
may find profit in close association with 
the other. There is no doubt that at 
the beginning of television broadcasting, 
we will have need of much film, televi- 
sion’s program appetite being what it is. 
But we cannot expect that motion pic- 
tures, costing perhaps $3,000 a minute or 
more, will be televised; television simply 
could not afford to pay the bill. 


It might be thought that the large 
number of feature films lying in vaults 
after having been shown in theatres all 
over the country would be excellent tel- 
evision material. This is not true. Tel- 
evision, if it is to succeed, cannot show 
what another media has discarded as 
out of date. The number of old picture 


productions viewers would care to see 
again would certainly be small. 


Motion pictures, however, could make 
a definite contribution to the progress of 
television and find a little profit in so 
doing. There is at present in Hollywood 
a considerable amount of unused physical 
plant and many actors and directors who 
are kept under contract, regardless of 
whether they are constantly employed. 
These facilities and talent might be used 
to turn out film for television at little 
cost to the industry. Likewise, I be- 
lieve that television could make excellent 
use of much of the footage shot in the 
making of every feature, but not used in 
the production as eventually shown in 
the theatre. Sometimes whole stories are 
discarded. Television could probably pay 
a satisfactory sum for these. 


As to the conviction of certain persons 
that television must compete with the 
motion picture theatre for the American 
audience, I believe this to be grossly ex- 
aggerated. Going to the theatre is a 
“night out,” with all the psychological 
considerations that implies. Television, 
on the other hand, is a “night in,” a 
time of relaxation amid familiar sur- 
roundings. The medium must be geared 
to meet the demands of a small home 
audience. The theatre, on the other 
hand, appeals to a large audience gath- 
ered together to be transported for an 
hour or two into another world. The 
appeals of the two media are distinctly 
different and I believe that both will find 
it possible to exist and prosper side by 
side. 


Limitations and Expectations 


E come, finally, to a consideration 

of the possibility of rapid obsol- 
escence of transmitters and receivers. 
Television, unlike radio, demands rigid 
adherence to certain standards. If the 
commercial receiver is to receive more 
than one station in each locality—and it 
is logical to assume that there will be 
more than one—then both outlets must 
serve their programs in the same man- 
ner. This question of standards has 
plagued the industry for several years. 
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A body of standards, more than a 
dozen in number, have finally been drawn 
up by the Radio Manufacturers’ Asso- 
ciation and submitted for the approval 
of the Federal Communications Com- 
mission. These standards provide for a 
considerable amount of improvement in 
the image before their limits are reach- 
ed. Receivers and transmitters will un- 
doubtedly be improved greatly within 
the next few years, but I believe it will 
not be found necessary, or advisable, to 
readjust standards for some time to 
come. 


Here to Stay 


HAVE laid emphasis on the difficulties 

of television. It would appear that the 
answers to many of the problems raised 
lie beyond our reach. While I do not 
minimize the difficulties of commercial- 
izing television in the United States, I 
am certain that within a few years the 
new industry will have surmounted most 
of the barriers to its progress. Had the 
inventors of television foreseen the tech- 
nical problems involved in modern tele- 
vision, I am sure that they would have 
given up the task as a bad venture. It 
is perhaps unfortunate, therefore, that 
we are aware of the economic problems 
of television. 


One thing, however, is certain: Tele- 
vision is here. It will survive because 
there is a definite need for it. Again to 
quote Mr. Sarnoff, “I have no doubt that 
in due time we shall find practical 
answers to the practical problems which 
now beset the difficult road of the pio- 
neer in television.” 


[Donald G. Fink concludes our discussion on 
television with pertinent observations on its eco- 
nomic effects. See page 565.] 
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The World Tomorrow 


The world tomorrow will be a continua- 
tion of the world today, and in many of its 
aspects perfectly horrible. 


But the world the day after tomorrow 
will have learned a great and costly lesson. 


It will have learned that the first business 
of men on earth is not the creation of the 
greatest or most populous cities, or the 
longest bridges, or the most monumental 
public works, or the most powerful armies 
and navies, but the creation of human be- 
ings better than any previous type. 


The new human beings will be systema- 
tically trained for personal courage, gen- 
erosity, enthusiastic faith in life, social sen- 
sibility and co-operativeness, and the great- 
est possible development of their own phy- 
sical, mental and spiritual resources, not 
however for the pursuit of their own in- 
terests but as members of the community. 


Something Learned 


In the world of the day after tomorrow 
wealth not used to produce more wealth— 
and continually—will be useless. In this 
respect something will have been learned 
from Soviet Russia and from Nazi Ger- 
many. Almost everything else in Nazi 
Germany and in Soviet Russia will have 
been repudiated. Production will be through 
state capitalism and private enterprise, but 
distribution of basic necessities — food, 
clothes and shelter—will be largely social- 
ized. 


Men and women will care intensely to be 
respected and not at all to be rich. 


The concept of “natural rights” will have 
undergone drastic revision. All rights will 
be attended by reciprocal obligations. 


Dorothy Thompson 


In the New York Herald Tribune, May 
10, 1939. 
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The Economics of a Television Service 


DONALD G. FINK 
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HE significance of televi- 
sion in the business world 
is a curious mixture of the 
old and the new. As a sales 
tool it is as new as tomor- 
row, but its economic prob- 
lems are as old as commerce 
itself. Equally significant, its 
potentialities as a force in the 
living habits of the nation 
cannot be realized until the 
economic problems have been 
solved. The solutions to these 
problems will likely take many 
years of investment and care- 
ful planning before television 
becomes established perman- 
ently on a national scale. It 
is necessary that the income 
to the industry shall equal the 
outgo, with a reasonable mar- 
gin of profit for the investor. 
At the present writing the 
outgo is very great and the 
income, except for the pro- 
ceeds realized from the sale of 
receivers, nil. Furthermore 
the investment already made, 
in developing television to the point 
where it could be offered to the public, 
is very large—much larger than has been 
true of other infant industries, includ- 
ing radio and motion pictures. 

With heavy investment costs, with a 
product which is not the easiest to sell— 
and which once sold will not stay sold 
unless the broadcasters maintain a sup- 
ply of good program material—it might 
seem that the outlook for the television 
receiver manufacturers is not too bright. 
But on the day that public television ser- 
vice was inaugurated in New York City, 
on April 30, 1939, there were three 
brands of receivers available to the pub- 
lic, and fifteen other manufacturers had 
announced their intention of producing 
receivers within a few weeks or months. 
Virtually all of the big names, and others 
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not so well known, are now 
represented in the field. 


Broadcasting Experiments 


WO of the major broad- 

casting networks, Nation- 
al and Columbia, have install- 
ed transmitting equipment 
and studios in New York City. 
The NBC installation has been 
operating regularly since 
April 30th. The CBS station 
is scheduled to go on the air 
shortly after the 15th of June. 
The Don Lee Broadcasting 
System in Los Angeles has a 
television transmitter operat- 
ing on regular schedule, with 
programs intended for the 
public. This is the status quo 
of the new industry in its first 
months. Expansion is to be 
expected, but the establish- 
ment of public television pro- 
gram services in other cities 
seems to be at least one year 
away. In the meantime, all 
eyes are focussed on New 
York, which constitutes the market re- 
search area upor which future plans de- 
pend. 


mile above 


With so limited an experience picture, 
it is difficult, if not downright impos- 
sible, to draw conclusions based on past 
performance. It might seem the bet- 
ter part of valor for the writer of an 
article on the economics of television to 
wait a year or two until industry statis- 
tics have been collected and interpreted. 
But the problem cannot be dismissed so 
simply. In a great measure the future 
course of television depends on the sup- 
port of companies and individuals who 
must invest funds without hope of imme- 
diate gain. Television is inevitable— 
this much seems obvious—so the firms 
who back the new art from the begin- 
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ning stand to gain when it becomes firm- 
ly established in the public affection. 

But merely being in the field in the 
beginning is no guarantee of successful 
operation. Conservative and far-sighted 
management is necessary—and such 
management must depend on analyses of 
the state of the industry which are based 
on the information of the present. 


Present Investment in Development 


ONSERVATIVE opinion is now 

agreed that the total expenditures 
of the radio and allied industries in de- 
veloping television, to date, exceed $10,- 
000,000., some estimating as high as $20,- 
000,000. These figures are admittedly 
hard to ascertain, but the general order 
of magnitude can hardly be doubted. 
Since 1928, the Radio Corporation of 
America, through its subsidiary, the Na- 
tional Broadcasting Company, has oper- 
ated station W2XBS, the experimental 
transmitter in the Empire State Build- 
ing, and has rebuilt it completely many 
times over as the art progressed. Since 
June 1936, this station has been on the 
air with experimental programs which 
have been viewed by RCA and NBC per- 
sonnel as a part of an operating field 
test. 

The cost of these tests, according to 
statements by the company which seem 
reasonable on their face, exceeds two 
million dollars. The Columbia Broad- 
casting System had a low-definition sta- 
tion on the air some years ago, and in 
installing their present station have in- 
vested approximately three-quarters of 
a million dollars. The American Tele- 
graph and Telephone Company has in- 
vested over a million dollars in the de- 
velopment and installation of experimen- 
tal coaxial-cable facilities capable of 
carrying television programs by wire. 

Among the receiving-set manufactur- 
ers, the General Electric Company, RCA 
Victor and Philco have maintained tele- 
vision research departments for several 
years prior to the production of receivers 
for sale. Patent-licensing laboratories, 
notably the RCA License Bureau and 
the Hazeltine Service Corporation, have 
maintained staffs of television engineers 
for the past five years. There are twen- 
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ty experimental television transmitting 
stations in the United States, including 
those licensed to operate by the Federal 
Communications Commission, and those 
to whom construction permits have been 
issued. 


Stock and bond issues recently under- 
written for the American Television 
Corp., the Farnsworth Television and 
Radio Company, the Allen B. DuMont 
Laboratories, Inc., and the International 
Radio and Television Corp. have face 
values which total well over five million 
dollars. Much of this is new money, but 
it has been obtained in part because of 
the mortgage value of plants, and the 
value of patents which have come to light 
during the investment period prior to 
the opening of public service. The cost 
of building plants and developing pat- 
ents must be counted, therefore, in the 
prior investment figure for the industry. 
It seems perfectly reasonable to assume, 
therefore, that at least $10,000,000 has 
already been spent, and must be regained 
before television can be said to have an 
even start. 


Activities of Different Companies 


HE allocation of this investment to 
jem various factors in the industry 
is very difficult. In a few cases money 
has been spent by companies large 
enough to embrace the whole field, in- 
cluding all receiver and broadcasting 
activities. The Radio Corporation is a 
conspicuous example, and the General 
Electric Company likewise is engaged in 
all branches of the industry. To these 
companies. it matters little whether the 
income derives from the manufacture of 
receivers or transmitting equipment, or 
from the operation of broadcasting fa- 
cilities. 

In other cases, the field of operation 
is more restricted. Philco’s interest is 
in receivers; the Columbia Broadcasting 
System’s investment is in the field of 
broadcasting. For these organizations, 
and nearly all the others in the field, the 
analysis must be broken down into two 
parts, money to be derived from the sale 
of equipment, and money to be derived 
from the sale of broadcasting facilities. 
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The two divisions are mutually depen- 
dent, of course, since receivers cannot 
be sold unless programs are available, 
and programs cannot be available unless 
the broadcaster has an income from pro- 
gram sponsors, which in turn depends on 
receiver distribution. But this interde- 
pendence is functional only—each branch 
of the industry is working out its salva- 
tion along its own lines. In fact there 
is already some evidence of lack of co- 
operation—the retailers are not willing, 
for obvious reasons of their own, to re- 
lease their sales figures to the broad- 
casters—who are thereby forced to find 
the size of their audience by other less 
reliable, and often costly, means. 


The Set Manufacturer’s Outlook 


HE television receiver manufacturer 

has the problem of producing a very 
complicated piece of equipment for a 
low price, and he must do so in the be- 
ginning without a sufficient volume of 
sales to make mass-production practical. 
Compared with an ordinary sound radio 


set, a television set should cost, part for 
part and man-hour for man-hour, rough- 
ly three times as much, assuming equal 
use of high-speed production. The 
reason for the three-to-one difference in 
cost rests in the fact that the television 
receiver is in reality three receivers in 
one, including sound receiver, a sight 
receiver, and synchronizing auxiliary cir- 
cuits which are equal in complexity and 
cost to the other two factors. 

Add to this the facts that the picture- 
reproducing tube (the cathode-ray tube) 
is inherently costly to manufacture, and 
that the installation and service costs in- 
cidental to a television receiver are very 
high—and the conclusion is that televi- 
sion sets must always be much more ex- 
pensive than a sound receiver of equiva- 
lent design—at present, close to five-to- 
one. As the market for receivers and 
the volume of production expands, it 
seems unlikely that the spread in costs 
will be reduced beyond perhaps three-to- 
one. It is not too much to expect that 
a simple televisor will be available for 
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$100 complete and installed but that day 
seems far away. The British have been 
successful in producing an adequate re- 
ceiver for $150, at a very small margin 
of profit. 

The present prices in this country 
range from about $190 to $1000. Re- 
ceivers priced up to the $300 mark pro- 
duce pictures of small size (roughly 4% 
by 314 inches). The next larger size 
costs from $300 to $450. The largest 
size picture (10 by 8 inches) is avail- 
able in receivers costing from $500 up. 
Many models contain all-wave radio re- 
ceivers, in addition to the television facil- 
ities, for a cost of from $50 to $100 ad- 
ditional. There seems to be little likeli- 
hood of these prices being reduced sharp- 
ly for many months, and then most likely, 
only as the market grows and permits 
more economical manufacture and dis- 
tribution. 

The price range is high enough to re- 
strict the market to families having in- 
comes not less than $2000 per year, even 
if installment buying is the rule. There 
is a good possibility that a market in 
second-hand television sets will develop, 
probably after three or four years have 
passed. In the meantime, the market 
seems definitely limited to what are us- 
ually called the “upper-income” brackets. 


Program Limitations 


HIS limitation is based on price only. 
It takes no cognizance of the fact 
that the desirability of a television re- 
ceiver rests almost wholly on the calibre 
and amount of program material offered 
by the broadcasters. At present, only 
two hours a week of programs intended 
as entertainment are scheduled by the 
NBC transmitter, although there are 23 
hours of films each week for the benefit 
of demonstrations by dealers, and in con- 
nection with exhibits at the World’s Fair. 
When the CBS transmitter takes the air, 
the program hours can be expected to be 
doubled, and if any serious competition 
develops, it is quite possible that at least 
one hour each evening will be available 
from one transmitter or the other. 
Considering the rigors of visual enter- 
tainment, such a program service should 
prove to be as much as the audience can 
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assimilate. But compared with the 16- 
hours-per-day schedule of sound broad- 
casting, a television schedule of only 7 
hours a week is not impressive, and may 
prove a big factor in sales resistance. 
Perhaps the biggest factor in accelerat- 
ing sales will be the well-publicized tele- 
vising of important news and sporting 
events. Both the manufacturers and 
broadcasters are agreed that such pro- 
grams are the ace-in-the-hole with which 
television may play for larger stakes. 


Early Sales Outlook 


Boy conservative opinion of the trade 
press believes that from 20,000 to 
30,000 receivers may be sold in the New 
York area by the end of the year, that is, 
within eight months of the beginning of 
public program service. If this predic- 
tion comes to pass, it will make a sharp 
contrast with the experience of the Brit- 
ish where less than 10,000 sets were 
placed in the hands of the public in two 
full years of operation in London—al- 
though present reports are that from 400 
to 500 sets are being sold each week, and 
Selfridge’s department store in London 
reports that more television sets are be- 
ing sold than ordinary radio receivers. 

After the first year, the story of re- 
ceiver distribution is anybody’s guess. 
The saturation level for New York has 
been estimated at roughly 3,000,000 sets, 
(compared with nearly 4,000,000 radio 
families now in the area). When the 
saturation level will be reached can only 
be estimated by comparison with exper- 
ience in similar lines, such as radio sets 
and electric refrigerators. Such com- 
parisons indicate that saturation will 
not be reached for from 10 to 15 years. 

The expansion of the market to areas 
other than New York will probably be 
restricted to the 96 basic markets in and 
near cities of 100,000 population. With- 
in the television service radius of each 
of these centers, resides 55 per cent of 
the population of the country, or rough- 
ly 14,000,000 families. The total satur- 
ation level for television sets would seem 
then to be in the neighborhood of 10,- 
000,000 sets. It will be noted that the 
areas considered constitute only 6 per 
cent of the land area of the country. The 
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other 94 percent will not receive televi- 
sion service, or so it seems at present, 
because the population density is not suf- 
ficient to support a service based on rev- 
enue from advertising. 

Since the price of television receivers 
will in all probability remain high com- 
pared with sound receivers, this 10,000,- 
000-set level represents a very substan- 
tial amount of business, one well worthy 
of careful planning and investment. 


The Broadcaster’s Outlook 


HE broadcaster who enters the field 

of television must buy equipment, in- 
stall it, hire operators, producers and ser- 
vice personnel, set up a program service, 
and interest advertisers in sponsoring 
the costs thereof. The essential matters, 
therefore, are the costs to be met, and 
the conditions which must prevail before 
advertisers can find it worthwhile to bear 
the costs. 

Transmitting equipment varies in cost 
with the power of the station. A one- 
thousand-watt transmitter, which is 
probably the minimum power suitable 
for a public service, can be bought for 
about $25,000 dollars, but this price in- 
cludes no accessory apparatus. To buy 
studio equipment, cameras, film projec- 
tor, etc., erect and install the station, 
the price would be much closer to $150,- 
000. For a higher power station, such 
as those operated by NBC and CBS in 
New York, the cost runs from one-half 
to three-quarters of a million dollars. 
These prices are high, compared with 
sound transmitting facilities of even 
higher power, but they are not out of 
the question, since the equipment cost is 
small compared with the operating costs. 


The operating costs are extremely 
high, as the experience of motion picture 
production in Hollywood would lead one 
to suspect. A two-hour-per-week pro- 
gram service has been estimated to cost 
about $2000 per hour, or $200,000 per 
year. More program hours bring the 
per-hour cost down because to some ex- 
tent the operating crews can be used 
more efficiently, but in no case da the 
estimates fall below $1500 per hour. If 
a television station elects to produce a 
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one-hour program every day in the week, 
the cost per year is thus over $500,000. 

A service costing $200,000 per year 
might possibly be supported, at least 
temporarily, by a network broadcasting 
company out of profits made in operating 
sound broadcasting facilities. This is 
the basis on which CBS and NBC have 
entered the field. But a service costing 
half a million dollars per year is out of 
the question until substantial revenues 
can be obtained. 


Receiver Distribution Needed to Sup- 
port Costs 


OME idea of the necessary receiver 

distribution can be obtained from 
the figures which apply to sound broad- 
casting. A major 50,000-watt network 
station in the New York area can com- 
mand a price of about $1500 per hour, 
and can serve about 500,000 listeners, 
at a cost of about 0.3 cents per hour per 
listener. It seems likely that television 
programs will be more effective selling 
media than sound programs, not only 
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because two senses are affected by the 
message, rather than one, but also be- 
cause television programs demand much 
more attention on the part of the tele- 
viewing public. The advantage factor 
has been estimated at about three-to- 
one. The advertiser should then be will- 
ing to pay roughly one cent per hour 
per listener. 

If the program costs are $2000 per 
hour, it follows that 200,000 television 
receivers must be viewing the program, 
if the advertising is to succeed. Since 
it is too much to expect that any one pro- 
gram will command the attention of all 
sets at once, the total number of sets 
must be perhaps two or three times as 
great as this, or say 500,000 sets. 

This analysis has been based on the 
requirements of a television station 
which feeds a large metropolitan area. 
Such stations can logically take the posi- 
tion of program headquarters for a net- 
work of television stations, if and when 
television network connections become 
available. Program costs could then be 
spread over a considerably larger aud- 
ience, with the advantage which now ob- 
tains in network sound broadcasting. But 
network connections for television pre- 
sent such problems, both technical and 
economic, that it seems unwise to expect 
them to be available for at least two 
years, and perhaps not then. Mean- 
time, each station must bear its own pro- 
gram costs individually. 

The conclusion may be drawn, there- 
fore, that there is no money to be made 
in television broadcasting for some time 
to come, say five years, with the possi- 
bility that the service will not be com- 
pletely self-supporting for ten years. 


Effect on Other Industries 


ELEVISION, from its inception, 

should have a salutary effect on all 
the supply industries behind radio man- 
ufacturing, since television receivers and 
transmitters require parts and tubes 
which are similar to, and in some cases 
identical to, the parts and tubes used in 
ordinary radio equipment. This much 
can be counted on the credit side of the 
ledger. But the competitive effect of 
television on other industries is a ques- 
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tion not so easily answered. Among the 
industries which may be effected, sooner 
or later, are sound motion pictures, sound 
radio broadcasting, the legitimate stage 
and other sections of the amusement 
world, including sporting events. 


The ultimate effect of television on all 
these industries may be very serious in- 
deed, because it is possible (if not prob- 
able) that substantially all entertainment 
and education may be moved inside the 
home and away from public places. But 
this possibility is very remote, and seems 
unlikely to happen at all, in view of the 
urgent need of men and women to get 
outside the four walls of home or office 
whenever the chance offers. 


For the present, television is much 
too weak to constitute even a threat to 
the motion picture business. Rather, it 
seems likely that for some time televi- 
sion will be a customer, in a small way, 
for the wares which Hollywood sells. 
Television stations remote from enter- 
tainment centers will have to depend 
upon film programs until network con- 
nections become available, and film may 
prove economical even after network 
operations are a reality. Hollywood is 
in an excellent position to supply such 
film, to cost estimates supplied by the 
purchaser. No one television station can 
support the costs of a lavish film produc- 
tion, but it is quite possible that a num- 
ber of such stations could underwrite 
collectively the costs of a simple produc- 
tion made especially with their needs 
in mind. 


Supplementary to Sound Broadcasting 


OMPETITION with sound broad- 

casting is more direct, but here 
again the effect is supplementary. Sound 
broadcasts can be offered profitably 16 
hours a day, but television demands such 
close attention that two or three hours 
a day seem to be the limit, at least judged 
by present standards. Furthermore, tel- 
evision will be restricted to the urban 
and suburban markets, even when sat- 
uration is reached, unless technical de- 
velopments not now in sight change the 
situation. Rural areas must depend on 
sound radio, and so must the large and 
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profitable urban markets in the low-in- 
come brackets. 


Most important of all, sound and tele- 
vision broadcasting are largely in the 
same hands, and it will be to the ad- 
vantage of the network broadcasters to 
make both media supplementary rather 
than competitive. If television supplants 
sound radio, it will only be because the 
broadcasters find television a_ better 
medium, and the transition can be ex- 
pected to be slow and orderly. 


Competition in other amusements 
seems quite possible, as has already hap- 
pened in the case of broadcasting the 
baseball games. Broadcasting rights to 
sporting events will no doubt be with- 
held by the promoters until the purchase 
price of these rights exceeds the loss of 
patronage which would result from 
broadcasting the event. The situation is 
thus one of bargaining between the 
amusement promoters and the broadcast- 
ers. In the long run it should seem that 
the total proceeds to be derived from 
a game or a prize-fight when televised 
should exceed those possible when simply 
shown to the attending audience. 


The future of the new industry is, in 
the last analysis, highly speculative. The 
system has at least the possibility of be- 
coming an even more potent force than 
sound radio, and it may prove to be the 
most effective advertising medium ever 
devised. But it will not become so over- 
night, or even in the first few years. 
Rather the industry must be prepared 
for lean years at first, during which it 
must invest as wisely as possible in the 
future. 


FRANCIS C. GRAY, vice president of the 
Fiduciary Trust Co. of Boston, is the new 
general chairman of Greater Boston’s 1940 
Community Fund Campaign. 


Government in Mortgage 
Lending 


The Federal Government has become a 
dominating factor in mortgage lending, par- 
ticularly through the instrumentality of the 
Federal Housing Administration, according 
to E. L. Ostendorf, president of the National 
Association of Real Estate Boards, because 
the doubts and hesitations of the private 
equity investor have brought Government in- 
to the picture. To reassure him in a troub- 
led economic situation and to reduce his 
risk by reducing his immediate equity out- 
lay, Government has initiated the FHA 
mortgage insurance system. 


Speaking before the recent conference of 
the National Association of Mutual Savings 
Banks, Mr. Ostendorf said that “the inter- 
vention of Government through the FHA 
has proved helpful and wholesome for our 
country, and such real estate activity and 
mortgage lending as we now have we owe 
in large part to this Government agency. 
The future of Government in the mortgage 
lending field will depend wholly upon 
whether. or not we can, by private mechan- 
isms, restore the confidence of the equity 
investor and give to him the mortgage fi- 
nancing which he believes he must have 
under conditions that he can accept. 


“There is little question that the tax ques- 
tion arises immediately in every equity in- 
vestor’s mind when he initiates his plans 
for any undertaking. In most cities today 
local taxes require 20 percent of the gross 
receipts from an investment property. The 
equity investor needs and should have a 
fixed limit as to the amount of real estate 
taxes that can be lieved. In Ohio we have 
such a limitation written into the Constitu- 
tion. The mortgage institutions of the 
country have a big stake in this program. 
It well may be that the entire future of this 
business depends upon making real estate 
tax limitation generally effective. I ask, 
therefore, that you give support to the real 
estate boards in your state which are seek- 
ing legislation to limit the real estate tax.” 
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FEW years ago, a group of large 

eastern insurance companies were 
making a survey to determine the mor- 
tality rate of certain kinds of business, 
to find out what makes one company in 
an industry click, while its competitor 
runs deeper and deeper into the red. 


They found that the companies that 
died had suffered from various diseases, 
but there was one disease that was prev- 
alent in every company that went down. 
It invariably did no research, but just 
went to seed with the same old product, 
while its competitors developed new 
methods with more desirable products. 
The report of the insurance group con- 
cluded that “the fast pace of industrial 
improvement calls for research by manu- 
facturers and merchants not for growth, 
but for their very existence.” Business 
mortality is unquestionably highest 
where research is lowest. 


What does it mean to the manufac- 
turer, to the real estate owner, to the 
working man? Do any companies with- 
in your acquaintance have any symptoms 
of lack of research? Research is work- 
ing either for you or against you every 
moment of the day—a powerful friend or 
a relentless enemy. You choose. 


One of Buffalo’s former big industries 
was recently sold at auction. Just rested 
on past laurels, while research minded 
unknowns stepped in and grabbed off the 
market. Today this plant stands as an 
anemic monument to lack of research. 
Its passing threw thousands of people 
out of their jobs, affecting those who 
owned the homes they lived in, cut down 
the sales of the local merchants. There 
are plenty of other examples. The im- 
portant fact is—No community can stand 
too many of these. 


From address before Group I, New York State 
Bankers Association, April 1939. 


Industries on the Threshold 


ERE are a few new European dis- 
coveries, out of the experimental 
stage, almost ready for the market. 

Can you visualize a steel automobile 
body being ejected from a stamping press 
at the Ford Motor Company in full color 
ready for its upholstering? Brown- 
Firth Steel & Shipping Company at Shef- 
field, England, has developed steel con- 
taining color. No more touching up rust 
spots on your automobile—because steel 
containing color will be non-oxidizing. 
Its effects will be felt throughout the 
metal and paint industries everywhere. 
In 1910, trying to perfect a non-oxidiz- 
ing steel for guns, they discovered stain- 
less steel, opening a great new field in 
metallurgy. 

Ordinary window glass is not much 
better than a sieve as far as heat is 
concerned. The Building Research Sta- 
tion at Walford, England, has produced 
a new window glass that is immune to 
cold. They claim it will cut down heat 
escape forty per cent. An American 
company has been licensed to distribute 
it. 

The Mond Nickel Company at Birm- 
ingham has developed a corrosion resist- 
ing, relatively soft cast iron which will 
open a field bigger than stainless steel. 
They are spending much time and money 
to find a better element for electric 
ranges, one that will not deteriorate 
when salt water or fats boil over. In 
fifteen years they have changed nickel 
from a metal used almost entirely for 
armaments, into one now commonly used 
for industry. , 


New Processes and Substitutes 


HE Metropolitan Vickers Electrical 
Company at Manchester, noted for 
machine guns during the war, has de- 
veloped a new process which may cause 
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some drastic changes in the welding in- 
dustry. It will enable the laying of 
miles of continuous railroad track. No 
longer will it be necessary for the rail- 
roads to spend the millions and millions 
to maintain the rail joints. The Met 
Vickers people have done an excellent 
job in perfecting the photo-electric cell, 
or “electric eye’. It counts the produc- 
tion of tires at the Goodrich Rubber 
plant. It protects the home of Shirley 
Temple. Newspaper presses now equip- 
ped with photo-electric cells stop auto- 
matically if the paper breaks. Textile 
machines likewise stop automatically 
when a thread breaks. Facsimile trans- 
mission is an adaptation ‘of the electric 
eye that makes possible the wire photos 
in the daily papers. This all started 
with a simple experiment in the research 
laboratory. 

The I. G. Farben Company has a new 
product called LOCRON, used to make 
cloth and building materials flameproof. 
A method has been developed to add pig- 
ment to it so it can be applied as paint 
to furniture and woodwork—painting 
and flameproofing in one operation. They 
are also working on a substitute for tin 
cans with transparent sides. URSO, an- 
other new Farben product, is used for 
the manufacture of imitation fur. They 
bleach rabbit skin, irritate it, photo- 
graph a picture of a leopard skin on it 
by reverse photography. After proper 
matting, it appears surprisingly like real 
leopard skin. A good silver fox is made 
from opossum; artificial alligator, even 
to the deeper crevices of the leather, is 
made from calfskin. 


Diesels, Chemurgy et al 


HE AEG Laboratory has perfected a 
new speed camera, using a different 
lens system capable of taking thousands 
of pictures per second. This camera is 
used extensively at Dr. Diesel’s labora- 
tory at Dresden, acknowledged to be the 
world’s foremost laboratory on Diesel en- 
gines. Engineers agree that the secret 
of future Diesel development is in the 
analysis of what happens to the spray 
of fuel injected into a cylinder. 
Diesels are more commonly used in 
Europe than in the United States. 
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Their economy in operation for railroads 
was emphatically brought out by the 
Union Pacific Diesel-driven streamliner 
in its recent record-breaking run from 
Los Angeles to New York. Eighty-three 
dollars was the total fuel cost; a steam- 
driven train could not have done the job 
for three hundred dollars. H. L. Ham- 
ilton, President of General Motors’ Diesel 
subsidiary, told me that, if American 
railroads would adopt Diesel locomotives 
for switching operations, they would save 
enough to pay for the locomotives in less 
than five years, ending up with a modern 
power plant. 


The American magicians of research 
have plenty up their sleeves these days 
and are saying so out loud. To enum- 
erate but a few of their accomplish- 
ments: 


About six months ago, I set out to 
make a survey of what was coming along. 
I asked a couple of thousand of our re- 
search friends, “What do you think will 
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be the outstanding development in your 
field of research during the next three 
years?” The boiled-down gist makes a 
two-foot pile of paper—a creepy thing to 
look at because it probably contains the 
industrial future of the American na- 
tion—our standard of living—many, 
many jobs. 

It brought out, for one thing, the pos- 
sibilities in the big chemurgic movement 
—the application of chemistry to agri- 
culture. The thought behind this move- 
ment is contrary to the New Deal theory; 
it aims to grow more, not for food but 
rather to plant present unprofitable acre- 
age with those things which can later, 
through the application of chemistry, 
end up as industrial materials to sup- 
plant those we now import. 


For example, every year we import 
hundreds of millions of pounds of soy- 
bean oil. To take their place, chemurgy 
has sponsored the planting of soy-beans 
instead of such excess crops as cotton, 
corn and wheat. Last year, the United 
States produced a record crop of fifty- 
seven miliion bushels of soy-beans, em- 
ploying seven million American acres, 
producing a crop really in demand, in- 
stead of one that would further depress 
an already demoralized market. 


Cotton roads—sweet potato starch are 
probabilities; the NYLON development 
of coal, air and water syntheses to revo- 
lutionize the rayon business; wool cloth 
from milk—unshrinkable wool—glass 
and paper clothing; fluorescent and pola- 
roid tubes for lighting; the helicopter; 
stereosonic broadcasting; prefabricated 
houses. 


of Canada 


Windsor 


Tomorrow’s Dividends 


XTRACTING the staggering chem- 
ical wealth stored up in sea water— 
of which that reputed $40,000,000 in gold 
per cubic mile is only one item—is no 
dream either. Right now Dow Chemical 
is taking a million dollars worth of bro- 
mides per year out of sea water to make 
ethyl gas for your car. 

Soil-less agriculture, already growing 
twenty pounds of prime tomatoes on six- 
teen foot vines regardless of climate and 
weather, is another potentiality. 

And for a clincher, consider that Dr. 
Kettering of General Motors is seriously 
financing out of his own pocket, to the 
extent of about $40,000 per year, a pro- 
ject to work out an artificial photosyn- 
thesis—that mysterious process where- 
by the leaf of a plant takes up water 
and carbon dioxide, turning them into 
food. This is the major avenue by which 
the sun’s heat stores up energy on the 
earth for our use, and accounts for the 
fuel value of coal and oil, as well as the 
sweet taste in a fresh grape. They have 
already made some progress. Suppose 
they actually do learn how to short-cut 
nature, producing the fundamentals of 
food and energy at will, without having 
to coax plants to do it for us. 

Let me close with a statement by 
Walter Chrysler: “Today’s researches 
are tomorrow’s dividends, and for a go- 
ing business to put aside research as an 
expensive luxury is to ignore one of the 
real lessons from the last depression. The 
research of today is what will be keep- 
ing a soundly managed company alive 
and healthy five, ten, even fifty years.” 





A Timely Message to Trust Management: 


YA /ITH the vacation season in the offing, key men of the trust department, 
particularly those who have an accumulation of “‘time coming to them, 
will be absent for extended periods. 


How will these absences affect your continuity of trust services? Have 
you made it possible for associates, assistants and subordinates to carry on 
where the trust officer or administrative officer left off? Do you have one 
record or file that tells, at a glance, what has been done and what remains to 
be done, without any extra effort; that may be relied upon to assure you that 
nothing has been forgotten or overlooked? 


Suppose the examiners call while the trust officer is on vacation. Are the 
assistants in a position, by resorting to one source, to give a complete story of 
the administration of every account, including an analysis of every instrument, 
pertinent information about the status of real estate and mortgages, estate claims 
paid and rejected (and the reason for rejection), the component assets of each 
estate; to assure anyone that each asset has been properly handled and safe- 
guarded; with legal opinions, important documents, certified copies of wills 
and trusts and brief memos of every interview all concentrated in one folder that 
can be taken outside the bank, if necessary, without having to search all over 
the trust department for such information and without tying up the bookkeep- 
ing, filing, real estate, mortgage or other departments? 


What we are driving at is this—if you are vulnerable on any of the above 
situations—if you are not sure that your records are such that you do not have 
to await the return of some one person before a full and complete story can be 
told about your trust accounts, YOU OWE IT TO YOUR BANK AND TO 
YOURSELF TO EXAMINE AND CONSIDER THE INSTALLATION 
OF A MODERN RECORD AND CHECK SYSTEM. 


It’s simple, effective and economical and prevents the carrying of impor- 
tant information ‘“‘under anyone’s hat’’. Absence, illness, resignation, death 
or discharge cannot embarrass your trust department if you use this system. 
Trust institutions and lawyers located in thirty-six states are presently using 
it and many bank examiners and leading trust men have expressed their com- 
mendation of it. 


The system is reproduced in its entirety in both Prentice Hall and C. C. H. 
Trust Services—pages 2056 and 13101 respectively—but an actual specimen 
folder should be seen to be appreciated. We'll be glad to send you a complete 
folder, with an outline explaining the use of each form, a partial list of 100 
users, and low price list, upon receipt of your request, without obligation— 
except to return the specimen to us after it has served your purpose. 
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Reviving Trust Company —- Life 
Underwriter Collaboration 


Financial Planning on Fee Basis Provides Long 
Sought Key to Relationship of Practical Value 


HENRY S. KOSTER 


Trust Officer, Franklin Washington Trust Company, Newark, N. J. 


The two preceding articles of this series described Financial Planning 
as it applied to individual owners of capital and to closely owned business 


enterprises. 


The current article discusses how this newly designed service 


may be cooperatively developed between life insurance underwriters and 
trust men, on a basis which should recapture much of the lost ground and 
achieve the worthwhile objectives of such teamwork in a workable manner. 


—Editor’s Note. 


DOZEN years ago, we were in the 

midst of a movement that promised 
great things for Trust Companies and 
Life Insurance Underwriters alike. But 
it petered out. This article provides a 
statement of some of the things that 
were promised, the reasons why expec- 
tations were not realized, a new plan 


on which a practical revival may be 
based, and some of the real benefits 
that may at last be attained. 

“Life Insurance Trusts—Your Own 


Bank, Trustee!” Here was the magic 
slogan that “electrified” Trust Officers 
and Life Underwriters prior to the 1929 
stock market debacle. Both saw end- 
less benefits. But each had diametrical 
objectives in mind. Trust Companies 
were going to have an army of “free 
salesmen” augment the business of 
their Trust Departments. Life Under- 
writers expected to have all sorts of 
“free leads” and introductions given to 
them by banks so that their sales of 
new life insurance would provide the 
means for their old age pensions—little 
thinking that the government was going 
to provide them anyway. And the whole 
thing toppled. Why? Because the base 
was weak—built of misconceived 
dreams that faded with the dawn. 
True, there was a nightmare scat- 
tered here and there—but by and large, 
there was great good in those dreams— 
as dreams go. So instead of doing what 
so many trust officers and life under- 


writers have done—relegating the 
whole thing to the ash heap—let us 
save the good points of those dreams, 
translate and build them into live real- 
ities, and live a life of Trust Company 
—Life Underwriter fulfillment rather 
than frustration. Let us profit by our 
mistakes and forge ahead on a properly 
reconstructed platform. 


Why the High Rate of Lapsation? 


HAT are these good ideas and in- 

tentions that we all had a few 
years ago? Life insurance trusts for 
people that carried policies of $25,000. 
and over? Yes; but in many cases the 
optional settlement plans of insurance 
companies are just as good—and in 
some cases, better. 

Trust Company appointment as Ex- 
ecutor or Trustee under the companion 
Will? Yes; but such action is not al- 
ways necessary or advisable. 

Increasing life insurance’ estates 
through purchase of new insurance? 
Yes; but there are instances where too 
much life insurance is already carried 
or where the insured may have to later 
drop it because he cannot afford it. 

Business (stock purchase) life insur- 
ance trusts with a bank as Trustee? 
Yes; but there are situations that do 
not require a Trustee, or even an out- 
side Escrow Agent. 

Joint Trust Officer—Life Underwrit- 
er meetings with prospects? Yes; if 
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the Trust Officer does not spend his 
time concentrating on the Executorship 
or Trusteeship appointment, and if the 
life underwriter does not confine his 
efforts to getting the “App” signed. 


Lasting Needs or Fleeting Personality? 


EFORE a man buys he must 

acknowledge the need. If a man 
should be so gullible as to succumb to 
the siren call of the “fascinating sales- 
man” and buy without knowing why he 
is buying—he will not for long hold on 
to the thing that he has purchased—and 
when he does awaken, he will have no 
soft spot in his heart for “that very 
bright looking young man who has so 
much personality’—but who knows so 
little of the facts of his profession. | 

Such type of superficial selling has 
been carried on by some Trust Officers 
as well as some Life Underwriters. Much 
as we dislike admitting it, such functions 
formed a good part of the original Trust 
Company—Life Underwriter scheme of 
cooperation. The name of a local bank 
usually carried weight with business ex- 
ecutives so the Trust representative and 
Life Underwriter played it to a fare-thee- 
well in their anxiety to place new busi- 
ness on the books. There are of course 
many exceptions, but to the mind of the 
author, this situation is true in at least 
a majority of the cases. 

So, our original movement was not 
thoroughly founded on fact or on a sin- 
cere base of “protection and conserva- 
tion of property.” We often placed our 
own selfish interests ahead of the in- 


terests of the property owner—to whom 
we both swore allegiance. 

As one disastrous result, we have been 
forced to submit to the ravages of an 
extremely high rate of mortality in the — 
new business produced through such 
methods. Life Insurance trusts and 
Will appointments were revoked right 
and left. Life Insurance policies were 
kicked around unmercifully. 


The Financial Laboratory 


ET us take a fresh start in the field 

of Trust Company—Life Under- 
writer cooperation. Let us state as a 
major premise that before any of our 
respective services and products can be 
sold on a continuing basis, we first 
ascertain and bring to light the needs 
and requirements of the possible users 
of such services. For it is only on such 
a base that we will be able to do the 
most good for the greatest number and 
attain the assurance that any resultant 
business we place on our books will re- 
main there with some degree of perman- 
ence. 

The. why and how of the “Financial 
Laboratory” and its vital importance to 
the Property Owner, Business Firm, 
Life Underwriter and Trust Company, 
were described in the previous install- 
ments. Financial Planning entails a com- 
pletely impartial service of analysis and 
review of the financial affairs and prob- 
lems of the individual and of the business 
firm. Its scope is not restricted to finan- 
cial problems arising only at the decease 


of a person, but adequately provides for 
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problems during life. It is designed to 
maintain the user in financial health and 
was not primarily created as a rescuer 
of those undergoing financial drowning. 
(The Chinese pay their doctors to keep 
them well and do not pay them when 
they are ailing—it is the same basic 
theory.) 

Estate Planning and Analysis was the 
forerunner of the new Financial Plan- 
ning Service. It has been revised and 
redesigned because it has proven itself 
inadequate under modern economics; it 
now locates by diagnosis the financial ail- 
ments and weaknesses of the patient and 
applies the proper remedy to bring about 
a return of financial health, Among 
many others, these remedies may entail 
the use of new life insurance or annui- 
ties, and Trust Company management of 
property during the life of the patient 
as well as after his decease. 

But these remedies are not applied un- 
less there is in existence a definite and 
real need for them. Furthermore, in- 
stead of planning the affairs of the pa- 
tient once, securing whatever supple- 
mentary new business it is possible to 
obtain, and then completely ignoring and 
forgetting about him, Financial Plan- 
ning provides periodic review and con- 
sultation so that the patient does not 
suffer a relapse. Then again we keep 
our patient away from the many quack 
remedies that are being continually foist- 
ed on an unsuspecting public. 


An Impartial Clinic 


UT our Financial Laboratory falls by 

the wayside unless it is so con- 
structed that it can competently and 
adequately service its patients and un- 
less it can do so in a completely impar- 
tial and unbiased manner. And it is 
with respect to the latter point that we 
have our greatest fight against things 
as they have been conducted in the 
past. 

Trust Companies have provided a 
gratuitous service of Estate Planning 
and Analysis to the customers and 
prospective customers of both them- 
selves and Life Underwriters. Why? 
Primarily because it provided them 
with effective opportunity to secure ap- 
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pointments as’ Executors under Wills 
and as Trustees under Life Insurance 
Trusts as well as Wills. So unless there 
is a rather good possibility of securing 
this business, the man who has need 
for this service does not usually get it. 

There is no impartiality in this type 
of service, nor in the base on which it 
is performed. Before a man makes a 
Will, buys life insurance, purchases an- 
nuities, selects a property manager, or 
enters into any agreement or contract 
regarding his property, his financial af- 
fairs and position must be competently 
analyzed and planned not only with re- 
spect to the situation as of the time of 
his decease and thereafter, but also 
while he is living. And not only as to 
one particular phase of his affairs, but 
to all phases—separately, and rela- 
tively. 


Worthy of Professional Fees 


O the planning and analysis work 

comes first. It stands squarely be- 
tween a man and his property and the 
various producers of financial goods and 
services. As such it plays a role of such 
importance that it is worthy of stand- 
ing on its own feet and of justifying 
proper compensation. Yes, Financial 
or Estate Planning (whatever it may 
be called) should be sold by banks for 
a definite fee—usually on a continuing 
annual basis. Then the service becomes 
worthy of the respect of the official 
staff and directorate of the bank. 

It may then be designed so that its 
scope is adequate, performed by thor- 
oughly competent individuals, dispensed 
with complete impartiality, and so that 
the user of the service will receive full 
value whether or not he appoints the 
same bank under his Will. We then 
have a “Financial Laboratory” that will 
appeal not only to the patient but also 
to the life underwriter who may be 
likened to a consulting specialist to the 
laboratory as a whole and to his own 
special patients in particular. 

Here is the proper foundation on 
which to rebuild Trust Company—Life 
Underwriter cooperation. Here is a 
base which will not fall under its own 
weight. Life Underwriters will bring 
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their customers and prospects to a clinic 
of this type knowing full well that the 
proper remedies will be applied in the 
best interests of their clients. True, 
their clients will have to pay for their 
financial diagnoses, the application of 
which can effect economies or avoid 
losses amounting to many times the 
cost, just as they have to pay for any 
professional service, medical, legal or 
otherwise. And after the client has 
received his initial treatment and ar- 
rangements have been made for future 
periodic visits to the Clinic, he will 
know that the best possible job has 
been done for him by specialists “who 
have no axes to grind.” 


A Sound Basis for Contacts 


RMED with complete knowledge of 

what the Financial Laboratory 
can accomplish for his Client or pros- 
pect, the Life Underwriter makes in- 
itial contact with the prospect for pur- 
poses of influencing him to make use 
of the available service. And right in 
this preliminary stage of the case, one 
of the new features of the service is 
brought into play. Instead of the pros- 
pect shying away from and being sus- 
picious of getting something for noth- 
ing, as was the case with the gratui- 
tous Estate Analysis Service, he will 
immediately know that he is going to 
pay for an important service, solely 
on the basis of the actual work for 
which he contracts. He will not then 
be afraid that he is going to be “sold 
something else” if he makes use of a 
financial service that, even on its face, 
appears possessed of real attractive- 
ness and value. 

All the initial sales effort then, should 
be directed toward selling the prospect 
the Financial Planning Service—and 
nothing else. The Officers in charge of 
the Financial Planning Department 
should and will supply complete cooper- 
ation in educating the prospect to the 
point where he will sign-up for the ser- 
vice. And once he signs up, both Trust 
Officer and Life Underwriter are at last 
given the opportunity of studying and 
planning the Client’s financial affairs 
on the basis of having at their disposal 
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complete information pertaining to the 
Client’s situation. 

The financial microscope may then be 
brought into effective use to uncover all 
existing weaknesses and disadvantages. 
Ways and means are devised for their 
elimination and the Client is provided 
with a final report showing the results 
of the study and pointing out what he 
should do next. From the point of view 
of the Life Underwriter, it is submitted 
that only by these means can all possible 
needs and uses for new life insurance 
be brought to the attention of a prospect 
in a manner that is truly impressive. 
If the Trust Company renders a com- 
petent service, it is probable that the 
prospect will bring to it his other bank- 
ing or trust business. 


The Wells Fargo Bank & Union Trust 
Company, San Francisco, has organized an 
orchestra of twenty-five, directed by Julius 
A. Haug, first violinist of the San Fran- 
cisco Symphony. The first concert given 
at the Veterans Auditorium was attended by 
about 500 members of the bank staff and 
their friends. 





Continuing Decedent’s Business 


Liability of Executor or Trustee Analyzed 


JOSEPH H. ROSE 
Associate Trust Counsel, Security-First National Bank of Los Angeles, California 


HE problem under consideration is 

very nearly the same whether the 
business is a part of the decedent’s estate 
or of the testamentary trust.* 


The following operations are illustra- 
tive of what have been held to amount 
to carrying on a business: Operating a 
ranch and orchard, a vineyard; operat- 
ing a general store, operating a hide, 
skin and tallow business, a feed mill, a 
retail shop, a bronze and bell foundry, 
employing men to cut railroad ties, oper- 
ating a hotel. 


The operator of an apartment house 
must employ help, make repairs and pur- 
chases, furnish utilities and incur other 
obligations; also make collections. As 
these duties seem to go beyond the mere 
preservation of the property, it is be- 
lieved that they would generally amount 
to carrying on a business. 

It is a familiar principle that an ex- 
ecutor has neither the power nor the 
duty to carry on a business which was 
purely personal to the decedent as, for 
example, the business of a doctor, a law- 
yer, or a sales agent. The decedent’s 
obligations on all contracts entered into 
in such a business automatically end 
with death. A closer question arises in 
the case of a contracting business. How- 
ever, in Estate of Burke, 198 Cal. 163, it 
was held that such a business and the 
contracts made pursuant thereto were 
not purely personal and that the executor, 
thereforé, had a duty and an implied 
power to consummate contracts in exist- 
ence at the decedent’s demise and should 


From address before Los Angeles Trust Discus- 
sion Group. 

*“An executor or administrator who carries on 
a business is a Trustee whether or not he be so 
designated. It is irrelevant whether by his orig- 
inal appointment he was executor or testamentary 
trustee under a Will, or an administrator ap- 
pointed by the court. It is the substance of his 
duties, and not the name given him in the Will, 
that is determinative.”” Bogert—Sec. 572. 


not be held liable for losses sustained in 
so doing. 


Consequences of Carrying on Business 
Without Authority of Court or Testator 


Where the Executor or Trustee under- 
takes to carry on decedent’s business 
without authority of Court or Testator, 
he becomes in effect a guarantor of the 
success of the business. If there is a 
loss he makes it good from his own 
pocket. If there is a profit, it belongs 
to the estate. The general rules govern- 
ing this situation are well set forth in 
Estate of Rose, 80 Cal. 166 (1889), where 
the Executor was surcharged for losses 
in carrying on a cattle, sheep and dairy 
business. 

In certain cases where the difficulties 
of immediate liquidation were great, and 
the advantages of selling the business 
as a going concern were substantial, the 
court has found an implied authority to 
continue the business pending sale. Cases 
of this type are: 

Riedy v. Bidwell, 70 C. A. 552 (1925). 
Executor contracted with employees of 
decedent’s feed mill to carry on the busi- 
ness at a salary, plus all profits in excess 
of 6%, which 6% was reserved for the 
estate. The employees sued for their 
share of the profits and it was held that 
they might recover and that the contract 
bound the estate. 

It seems to follow that even if the 
business in this case had lost money, the 
Executor would not have been surcharged 
since it was implicit in the opinion that 
the Executor was acting properly in car- 
rying it on until sale could be made. 
Where authority is conferred by impli- 
cation it is for most purposes the equiv- 
alent of express authority. 

Estate of Smith, 118 Cal. 462 (1897). 
Testator left 125 acre vineyard with four 
year old vines. In the course of two 
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years, the executor spent roughly $6,000 
on pruning, plowing, cultivating and irri- 
gating, and took in $2,200 from sales 
and $1,000 from rental. The court re- 
fused to surcharge the executor for the 
loss on the ground that there was no 
showing that the executor could have 
leased the vineyard to advantage and 
that the expenses were necessary in or- 
der to preserve it. 


Estate of Massena, 129 C. A. 255 
(1933). A hotel had its principal value 
as a going concern, its good will would 
have been lost if it had been shut down, 
it could be sold only as an hotel and the 
administrator had tried without success 
to lease it. The court denied the attempt 
to surcharge the administrator for al- 
leged loss, and a petition for hearing in 
the Supreme Court was denied. 

Compare, however, such cases as 
Estate of McPhee, 156 Cal. 335 (1909), 
where the administrator was surcharged 
for losses in continuing the business of 
decedent in running a general store and 
cutting lumber off estate property and 
selling it for ties. 


In First Nat. Bank v. Indus. Accident 
Commission, 213 Cal. 322 (1931), it was 
held that an executor who ran a dece- 
dent’s business without authority was 
personally liable for workmen’s compen- 
sation to persons injured in the business. 
Fortunately, the executor had protected 
itself by insurance. 


Accounting Distinction 


The cases indicate one further inter- 
esting result which may follow where an 
executor carries on a business without 
authority—namely that in such cases the 
detailed account of receipts and disburse- 
ments in the business does not belong in 
the executor’s account. In Estate of 
Rose, supra, the court says at page 173: 


“He is bound to report to the court, as 
money or property coming into his hands 
as administrator, the true net gains or 
profits derived from the business in 
money or kind, but the detailed account 
of the management or conduct of the 
business is no part of his accounts as 
administrator. If he reports them to the 
court at all, it should be done in a sep- 
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arate paper, perhaps as an. exhibit at- 
tached to his official report or account. 
And when so done, it simply serves the 
purpose of showing his good faith in the 
premises and is not a matter for audit 
by the court. The probate jurisdiction of 
the court is separate and distinct from 
its jurisdiction in ordinary civil actions.” 


The court concluded that if the exec- 
utor’s accounts as to the business were 
insufficient, or did not balance, this 
should be taken care of in a separate 
Civil Suit against the executor. There 
is an intimation to the same effect in 
Estate of Straus, 144 Cal. 553. 


The question immediately arises how 
the court can properly settle an account 
showing the net profit or loss from the 
business without going into the accounts 
of the business to determine how the net 
profit or loss was arrived at. At any 
rate, this rule does not seem to apply 
where the executor carries on the busi- 
ness under authority—Estate of Ward, 
127 C. A. 
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Consequences Under Authority of 
Testator or Court Order 


In this situation the executor or Trus- 
tee is still personally liable for contracts 
made in the business (i.e. debts) unless 
he otherwise provides in the contract, 
and for torts such as that in the First 
Nat. Bank case, but is not a guarantor of 
the success of the business. If there are 
losses, the executor or Trustee may re- 
imburse himself out of the assets of the 
decedent—whether out of all or only out 
of those in the business depends entirely 
upon the extent of the authority con- 
ferred. See Estate of Ward, (supra), 
and Estate of Guglielmi, 138 C. A. 80 
(1934), where the executor made loans 
and investments (out of profits of the 
business) without security and without 
court order but pursuant to a direction 
in the will to carry on the decedent’s 
business. The court refused to surcharge 
the executor for resulting losses and the 
Supreme Court denied a hearing. 


The executor or Trustee may contract 
against personal liability. The Restate- 
ment of Trusts (Sec. 262) covers this 
subject and states that if the liability 
was properly incurred by the trustee he 
is entitled to indemnity out of the trust 
estate, and whether or not the trust 
estate is sufficient to indemnify him. 


Sec. 263 says: 


(1) The Trustee is not subject to per- 
sonal liability upon a contract made by 
him in the course of the administration 
of the trust, if by the contract it is pro- 
vided that he shall not be personally 
liable. 
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(2) If the trustee represents that he 
has power to bind the trust estate by the 
contract and purports to do so, he is sub- 
ject to personal liability for breach of 
warranty if he has no such power. 

(3) If the trustee makes a contract 
binding the trust estate, and because of 
a breach of trust committed by him the 
trust estate is insufficient to pay the 
amount due under the contract, the trus- 
tee is personally liable for the deficiency. 


How to Sign Contracts 


It is not sufficient merely to sign “as 
executor” or “as trustee.” 


In Goldwater v. Oltman, 210 Cal. 408, 
the Supreme Court indicated that a Trus- 
tee should not rely on the form of signa- 
ture to exempt it from personal liability 
but should expressly stipulate against 
such liability in the contract. The rule 
of the Restatement may have _ been 
changed in California by Sec. 2267 C. C. 
(re Trustee’s Powers As Agent) : 


“A trustee is a general agent for the 
trust property. His authority is such as 
is conferred upon him by the declara- 
tion of trust and by this chapter, and 
none other. His acts, within the scope 
of his authority, bind the trust property 
to the same extent as the acts of an 
agent bind his principal.” 


But California cases on this point are 
not conclusive and its effect may be 
merely to give a creditor with whom the 
Trustee contracts without stipulating 
against personal liability, a direct right 
against the trust estate in addition to his 
right against the Trustee. See Purdy 
v. Bank of America. 2 Cal. (2) 298, and 
compare 23 C.L.R. 538. 


In any event, it is clear that, as a 
matter of practice, an executor or Trus- 
tee running a business should always 
insert in contracts a provision that the 
creditor look only to the assets of the 
trust, or to those of the business itself. 

As to liabilities for tort in the running 
of the business, it would seem that these 
are the personal liabilities of the exec- 
utor or Trustee and that insurance should 
be carried for protection. (See First 
Nat. Bank v. Industrial Accident Com- 
mission, supra, where the executor was 
wrongfully carrying on the business with 
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the result that it was not only person- 
ally liable but was without authority to 
recoup for losses from the trust). 


How Authority to Carry on Business is 
Conferred 


The first method of conferring author- 
ity is, of course, by express provision in 
the Will, the second by Court Order. 
Where authority in the Will is relied on, 
there are two questions: first, is the lan- 
guage of the Will sufficient to confer such 
authority. The Restatement, Sec. 230 
(m) states: 


“Whether the trustee is authorized to 
continue carrying on the business is a 
question of interpretation of the lan- 
guage of the Will or other instrument 
creating the trust. A mere authorization 
to make investments in his discretion, or 
to continue investments made by the 
settlor, is not an authorization to con- 
tinue carrying on a business in which 
the settlor was engaged.” 


The New York Court of Appeals in 
Willis v. Sharp, 113 N. Y. 586, said that 
authority in an executor to continue a 
business will not be deemed to exist un- 
less conferred by “direct, explicit and 
unequivocal language”. 


The second question is whether the 
Will authorizes the Trustee to incur lia- 
bilities in the business which shall bind 
the business only, or which shall bind 
the whole estate. Sec. 244(i) of the Re- 
statement states: 


“By the terms of the trust, the trus- 
tee’s indemnity may be limited to a par- 
ticular part of the trust property. Thus, 
in the absence of terms of the trust in- 
dicating a contrary intention, if the tes- 
tator bequeaths property in trust and the 
property includes a business which the 
trustee is authorized or directed to carry 
on, and also other property not used in 
or in connection with the business, it is 
only the property employed in or in con- 
nection with the business which is sub- 
jected to the risks of the business, and in 
such case the trustee is not entitled to 
indemnity out of the other property for 
liabilities incurred by him in carrying on 
the business.” 


It is important, therefore, to determine 
in every case whether the Trustee is au- 


SINCE 1891 


THIS INSTITUTION HAS BEEN 
ACTIVE IN ESTATE 


MANAGEMENT 


TRUST COMPANY OF GEORGIA 


ATLANTA 
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FEDERAL RESERVE SYSTEM 
FEDERAL DEPOSIT INSURANCE CORPORATION 


thorized to charge the whole trust estate, 
or merely the assets of the business, with 
the debts of the business. If merely the 
assets of the business, then the Trustee 
will, it seems, be personally liable to the 
creditor to the extent that the assets of 
the business do not satisfy the creditor’s. 
claim, unless, of course, he has contract- 
ed against personal liability. If he has 
done this, he may still be liable to the 
creditor on his warranty of authority, 
where he has impliedly represented to 
the creditor that he had more authority 


to bind the trust estate than he actually 
possessed. 


Court Order Method 
Sec. 572 P. C., provides: 


“Continuing Business of Decedent. 
After notice to all persons interested in 
an estate, given in such manner as may 
be directed by the court or a judge there- 
of, the court may authorize the executor 
or administrator to continue the opera- 
tion of the decedent’s business to such an 
extent and subject to such restrictions as 
may seem to the court to be for the best 
interest of the estate and those interested 
therein.” 


The following comments may be made 
with reference to this Code Section: 


(1) It is cumulative and not exclu- 
sive. In other words, where the will 
confers power to carry on the business, 
a court order is not necessary. This 
was held in Estate of Ward, 127 C. A. 
347 where an attempt was made to sur- 
charge the executor on the ground that 
the court order to carry on the business 
was void, having been obtained without 





584 


proper notice. This was held immaterial 
since the will expressly authorized such 
continuance. 

A court order should be obtained in 
every case, however, despite authority 
conferred by the will, where the business 
is being carried on by an administratoér 
with the will annexed, rather than by the 
executor named in the will, since courts 
have a tendency to construe a power to 
carry on a business as personal to the 
named fiduciary. 

(2) A court order obtained under it 
might well specify whether the assets of 
the entire estate or only those of the 
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business are to be liable for the obliga- 
tions of the business. 

(3) Such a court order should also, 
it seems, indicate whether the executor 
is to carry on the business only to pre- 
serve its value until such time as it can 
be sold as a going concern, or during the 
entire administration of the estate in 
order that it may be distributed to the 
heirs of legatees. Bogert,* construes 


Sec. 572 as permitting the court to au- 
thorize the executor to carry on the busi- 
ness for profit, and not merely for liquid- 
ation, if it desires to do so. 


*Sec. 574. 





Over Reliance on Machines 
Bank Held Liable for Diversion of Estate Funds by Trustee 


A judgment for $235,526 with interest 
was returned May 15, 1939 against the Corn 
Exchange Bank Trust Company of New 
York City on the ground that the bank was 
liable for failing to prevent the individual 
trustee of an estate from wrongfully divert- 
ing trust funds to his personal and business 
accounts all of which were in the same 
branch of the bank. 

The litigation involved the defalcations 
of Chessman Kittredge as successor trustee 
under the will of David Fox. It appeared 
that Kittredge was indebted to the bank 
personally and through a corporation of 
which he was an officer, and on numerous 
occasions when payments were due on these, 
he would draw a check on the fiduciary ac- 
count, payable to himself, which he would 
deposit in his personal or firm account, 
against which he would then draw checks 
to pay the bank. All in all, he made 146 
checks payable to himself. 


Supreme Court Justice Lockwood, of 
Brooklyn, in holding the bank liable (Kitt- 
redge having become bankrupt and com- 
mitted suicide), said that these transac- 
tions “charged the bank with notice that 
the trust funds so transferred to his per- 
sonal account were being used to meet the 
bank’s demands for payments to reduce his 
personal, and his corporation’s, loans to it; 
to pay interest on his loans; to make good 
overdrafts on his personal account, and to 
pay his living and other expenses.” 

The court declared that the bank was 


“alert” to keep its loans to Kittredge amply 
secured and that it examined and inspected 


all checks and deposit slips for dates, 
amounts, signatures and correct endorse- 
ments. In this manner, the court held, the 
bank “acquired an advantage and benefit 
direct through the diversion, and also ac- 
quired knowledge of what was going on.” 


Economy Uppermost 


The bank had declared, according to the 
court, that in this branch “a comparatively 
large volume of business was handled daily 
by a few modern machines operated by a 
minimum number of employees.” They held 
that each line on the checks was examined 
at a different time and that it was unlikely 
that the employes making such inspections 
would detect Kittredge’s acts. 


“The method of conducting the business,” 
the court wrote, “was apparently planned 
to keep collateral adequate, see that interest 
on loans made by the bank to the depositors 
was collected when due, have overdrafts 
promptly made good and keep a sharp look- 
out for bad checks and forged signatures 
and counterfeit money. 


“It seems watchfulness was subordinated 
to economy; that the emphasis was upon 
volume, and the reliance upon the machines 
with the number of employes too few. Ap- 
parently no defense was set up against a 
depositor who transferred via many checks 
month after month for more than five years 
thousands of dollars of trust funds to his 
personal account and then by check on his 
personal account withdrew said funds for 
his private purposes—all in the same branch 
bank.” 
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Have You A Wechanical “Copy -(at*? 
Or are you using expensive time of expert stenographers and mem- 

bers of your trust staff to make typewritten copies of the hundred and 


one documents which require duplicates: wills and indentures, decrees, 
accountings, legal opinions, real estate records, co-trustee reports, etc. 


here is no longer any necessity for tieing up your secretary, typists 

id assistants with the laborious drudgery of copying documents (oiten 

requiring additional expense of certifications)——of comparing original 
and duplicates—and then taking the risk of omissions or mistakes. 


Machines are now on the market, from less than $100. up, which 
make immediate, accurate and more economical reproductions—including 
Pictures, Signatures, and Authentications. 


The new Photocopying machines, being simple to operate, allow this 
work to be done promptly and neatly by an office boy, and provide exact 
replicas which save the more costly time of secretarial typing and elim- 
inate comparison work entirely. 


The extent to which Operating Economies may be effected can best 
be judged from the following comments by a trust officer who, after in- 
stalling such equipment, made a study of the resultant savings: 


"Through the use of the photostat equip- 
ment we are able to do the work of at least 
five typists with one typist and one photostat 
clerk. We estimate our savings in dollars 
Alone would be approximately 25%, based on an 
actual experience of over four years." 
In a recent survey to determine the mechanical equipment which had 


effected the greatest savings in trust department expense, those who used 
photocopying invariably reported substantial savings. 


Further information 
on this process will 
gladly be furnished 
upon request to: 


RECORD DEPT. 


TRUSTS & ESTATES 
50 E. 42nd St., 
New York City 


[Trusts and Estates has no interest in these machines except as such information may 
provide savings for its readers.] 
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Private Pension Plan Superior to Social Security 


N response to demands for social 

security, federal and state govern- 
ments have enacted legislation, often 
without proper study and with great 
haste, to satisfy the various pressure 
groups. In the Contemporary Law 
Pamphlet No. 15 just published by New 
York University School of Law, Albert 
Handy, Instructor in the School of Com- 
merce, Accounts and Finance, reports 
that “the consensus of informed opinion 
is that as socio-economic measures these 
laws have to a great extent failed in 
their purpose. It has been suggested 
that better results might be achieved by 
the adoption of some voluntary plan, al- 
though the federal Congress has refused 
to acquiesce in this view.” 

Mr. Handy lists three advantages of 
the private pension plan: 

1. They are more flexible. 

2. Only under such a plan may a key 
employee receive an adequate income on 
retirement. 

3. Private pension system may give 
the employee an enforceable right against 
his employer which is probably absent 
in the case of a governmental plan. 

“Private pension plans,” says Mr. 
Handy, “have been in effect for over half 
a century, have functioned with a con- 
siderable degree of success and have re- 
ceived some encouragement under the 
Federal Revenue Act. In general they 
have been inaugurated by large corpora- 
tions and their establishment appears to 
be within the scope of corporate author- 
ity. The rule under the income tax law 
has been that the employer might de- 
duct contributions made by it to such a 
pension system, that the trust was 
exempt from taxation, and that the em- 
ployee was not required to report in- 
come until the pension was actually paid 
over or made available to him, and then 
only as to the excess over the amount 
of his contribution. 


Impact of New Regulations 


“The trust may be for the benefit of 
‘some or all’ of the employees although 


under the provisions of Regulations 101 
(promulgated when the article was in 
proof) an effort is made to limit the 
scope of this provision, which limitation 
is of questionable validity. There is 
little doubt that the word employee, as 
it appears in the statute, would cover 
officers and executives generally as 
clerks and manual workers. 


“There are no limitations in the Rev- 
enue Act upon the nature of the secur- 
ities in which the funds of the trust 
shall be placed and some large corpora- 
tions have used the bonds of the corpo- 
ration as a medium of investment. The 
trust must, under the regulations, be 
actuarially sound. This is a reasonable 
requirement. However, in case there 
are few beneficiaries, actuarial sound- 
ness is difficult of attainment and is best 
secured by the purchase of annuities 
issued by an organization operating for 
that purpose. 


“It is essential that a separate entity 
be erected to administer the pension 
funds and payment into a pension or 
like reserve would not be sufficient. This 
is fundamental. It would appear that a 
properly prepared trust agreement 
would not be declared invalid as offend- 
ing the statute against perpetuities, and 
in New York State the Personal Prop- 
erty Law expressly provides that such 
a trust shall not be deemed invalid as 
violating any law against the suspension 
of the power of alienation. 


“In the present condition of govern- 
mental disorganization and the unsatis- 
factory condition of many public pension 
funds, it would appear that the private 
pension plan is too important an econ- 
omic asset to cast into the diseard, and 
it does not appear unreasonable to hope 
that the more drastic provisions of the 
Regulations will be modified by the 
courts with the intent that the statutory 
provisions will continue to function in 
the manner envisaged by Congress when 
the measure was first enacted.” 





May I Help You? 


A Valuable Catalogue of Real Estate Offerings 


KAY HILL 
General Trust & Executor Co., Halifax, N. S., Canada 


UR Trust Company is not a large 

one and certainly not overstaffed. 
Many times in each day, my fellow-sten- 
ographer or I, or even the dignified Ac- 
countant or pompous Estates officer, are 
obliged to pinch-hit for our Real Estate 
officer. 

A customer looks hopefully at us over 
the counter, we sigh, and abandon a half- 
written letter or statement. We walk to 
the counter shakily, conjuring up an af- 
fable smile: “May I help you?”—how we 
long to have our Real Estate “Depart- 
ment” handy. At least, that’s the way it 
used to be. For a long time, it was real 
torture to answer the questions of the 
anxious home-seeker—thus— 

“A fiat No. So-and-So on Such-A 
Street,” I’d quaver, “would be thirty 
dollars per month,” (and to myself) “I 
hope.” 

“Are the rooms large or small?” 

“They’re—medium,” was a fairly safe 
reply. 

Then the worst question of all— 

“How can we see it?” 

Quite embarrassed at this threat to 
our reputation for prompt service, I had 
to say I didn’t know, but “the real estate 
man would be in soon, and could you 
come back later?” 

The Company was pretty young then 
and at first there weren’t so many prop- 
erties. They could be remembered—a 
little! 

However, at last after too many of 
these embarrassing set-to’s over the 
counter or telephone, something had to 
be done about it. So, we stenos put our 
heads together. 

First, we listed on a nice stiff white 
card about 4” x 6” every question we 
though even any dubious addle-pated 
house-hunter could possibly ask. Then, 
we cornered the real estate officer one 


evening and made him answer each ques- 
tion, one property after another, until 
we had them all—something like this: 


(Picture of house appears here) 
Address . 002 Springfall Avenue 
Specification Upper flat 
Self-contained ? Yes 
Material Bldg. Wood 
Number of Rooms Six 
Bedrooms Three 
Other Rooms Living-room, dining- 

room and kitchen 
Excellent 

Hot-water heating 

oil furnace 

Modern 

Hardwood 

Near bathing-beach 
Fireplace in living-room 
Residential 

Two minutes to carline 
$50.00 


Next we made up a book of indiv- 
idual property cards, tabbed at each clas- 
sification, with a good strong cover. On 
the first card we prepared an index of 
all the properties available for rent or 
purchase, as follows: 


State of Repair 
Heated by 


Plumbing 
Floors 
Special Features 


Neighborhood 
Transportation 
Monthly Rental 


For Rent 
Houses 
1 Dill Street (6) 


Flats 
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CAN YOUR BANK 
USE SPEED 
LIKE THIS ? 


Check on Rochester 
deposited 
in Cleveland 


*\. Check received by 
~) Marine Trust Co. Night 
/ Transit Department 


Check reforwarded 
to Rochester 


Check presented in 
Rochester and refused 


MORNING 


Check returnsto _ 
Marine Trust Co. Night 
Transit Department 


Check sent back 
to Cleveland 


Check received 
in Cleveland 


WEDNESDA 
MORNING 


Your bank may not be located in Cleveland. 
And maybe you aren’t particularly interested 
in Rochester, N. Y. But this “time-table” 
does give you some idea of how fast you 
can present cash items in New York State if 
you use the Marine’s night transit service. 
With very few exceptions, items reaching us 
prior to 1 A. M. will be presented the next 
business day in 56 New York State cities 
and towns. 

Such results are possible because of The 
Marine Trust Company’s many correspond- 
ent banks throughout the state, and its strat- 
egic location in the world’s greatest market. 
Send for our latest night transit schedule. 


MARINE TRUST 


COMPANY OF BUFFAL® 
A Marine Midland Bank 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


For Sale 
Houses 


Apartments 
Stores mo. 


Office Bldgs. 


laid upon the counter with a triumphant 
flourish. It was received at first with 
suspicion, soon with respect, and finally 
with unqualified approval. It’s a fixture 
now, and one that can easily be kept up 
to date. A card can be removed when 
that property is rented and later re- 
placed when it becomes again vacant. 
The index needs to be renewed only when 
it has become soiled or pencil-marked 
with too many changes. 

I forgot to mention that as a finish- 
ing touch, every so often on Saturday 
afternoons we tour the city with a cam- 
era, and the card of each property proud- 
ly bears a photograph of itself at the 
top—and many a long trip it saves the 
inquisitive customer, not to mention our 
poor overworked real estate “depart- 
ment.” 

And I’ve noticed that our Real Estate 
Officer follows definite rules of diplomacy 
in answering inquiries about properties. 
He says “In what part of the city?” 
rather than “How much do you want to 
pay?” When he realizes he’s suggested 
a property beyond the customer’s means, 
he saves her the embarrassment of say- 
ing she can’t afford it by remarking 
quickly “Of course that would be too 
large,” or “too far from the centre of 
the city.” 

He treats the customer with small 
means as politely and considerately as 
the one with lots of money in the bank. 
He realizes that “the people you meet 
on the way up are the same ones you'll 
meet on the way down.” He offers sug- 
gestions and seems to have an honest 
desire to serve the person, and when his 
own list is exhausted, refers to the real 
estate office next door. Object—service 
with a follow-through. Result—good-will 
and business friends. 





Common Stocks Income Record 


Discussing the record of equities as 
income investments, before the meeting 
of the Investment Counsel Association 
of America, held in New York this 
month, Dwight C. Rose, of Brundage, 
Story and Rose, pointed to accomplish- 
ments of the 25 largest fire insurance 
companies showing that the average an- 
nual returns from common stock invest- 
ments over the past 35 years have been 
superior to those received from bonds. 

The following tables summarize the 
results of Mr. Rose’s analysis. 


United States Fire Insurance Companies 
Division of Investments 


Three most successful companies. 
A B C 
. 88% 42% 41% 
9% 20% 18% 
_... 85% 28% 29% 
_.. 18% 10% 12% 


Common Stocks 
Preferred Stocks 
Bonds 

Mise. Securities 


Three least successful companies. 
xX yj Z 
_. 10% 28% 14% 
3% 2% 4% 
60% 62% 
10% 20% 


Common Stocks 
Preferred Stocks 
Bonds 


Mise. Securities _.... 33% 


Average Annual Accomplishments 


Three most successful companies. 
1903 to 1988 _..._... 4.6% 4.7% 5.0% 


Three least successful companies. 
1903 to 1988 _........ 2.6% 3.1% 3.2% 


Taking the annual average yield for 
the 25 companies since 1908, these re- 
turns were recorded: 
1908 to 1927 

From bonds 4.73% From stocks 7.24% 
1908 to 1937 

From bonds 4.70% From stocks 6.88% 
1908 to 1938 

From bonds 4.43% From stocks 6.05% 


Mr. Rose also pointed out the need for 
a measuring rod for accomplishments in 
common stock ownership and that in 
measuring managerial skill only that 
part of the gain should be credited which 
the management achieves over what the 
investor could have obtained without risk 


to his capital. He showed that this risk- 
less rent value of capital has fluctuated 
from a high of 6.5% in 1920 to a low of 
less than 1% in recent years, and that 
the yearly average since 1875 has been 
about 3.6%. 


Speaking of the future of common 
stock investment, Mr. Rose put forward 
two primary questions and declared that 
if their answers to these be ‘Yes’ they 
might be inclined to conclude that the 
general trend of common stocks exper- 
ience of the past would be approximately 
extended into the future. If their an- 
swer be ‘No’ or ‘Maybe’ they might 
draw a wide variety of conclusions. His 
two questions were: “Will the capitalistic 
system continue into the future essen- 
tially as it has in the past?” and “Will 
the inherent characteristics of the Amer- 
ican people and the major part of the 
civilized world to strive to maintain their 
standards of living continue into the fu- 
ture as we have known it in the past?” 


————o 


Trust Earnings by Districts 


The May Federal Reserve Bulletin re- 
vealed that trust departments in member 
banks earned $6,671,000 less during the year 
1938 than they did in 1937. The earnings 
for 1938 were $89,631,000. 


Although the New York District suffered 
the greatest loss by far, $5,766,000, the mid- 
dle west was most consistent in showing 
uniform decline. Following are the reported 
earnings for the twelve districts for the 
years 1938-1937. 


Figures in thousands of dollars 
Boston 

New York 

Philadelphia 

Cleveland 

ren = 32 es 
Atlanta 

Chicago 


1937 

6,796 
45,646 
8,943 
7,345 
2,454 
1,779 
12,160 
1,319 
1,123 
1,582 
545 
6,610 


1938 
6,819 


Minneapolis 

Kansas City 

WN ne 
San Francisco 
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For World’s Fair 


Visitors 


Central Hanover Bank and Trust 
Company extends a cordial invitation 
to bankers, customers and other 
friends to call at '70 Broadway while 
in New York City during the 
World’s Fair. 


CENTRAL HANOVER 
BANK AND TRUST COM PANY 
NEW YORK 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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Banking Facilities at N. Y. World Fair 


Preceding the opening of the World’s 
Fair by about a month, Manufacturers 
Trust Company formally opened its 
World’s Fair Office April 1, 1939 in the 
Consumers Building which fronts on 
Constitution Mall and is located in the 
very heart of the New York World’s 
Fair. In addition to supplying custo- 
mary banking services, this office has 
special facilities for letters of credit, 
travelers checks, hotel accommodations, 
travel services and general information. 

The main banking floor is in circular 
shape with 60 foot diameter. To one side 
is a reception space for customers, com- 
fortably furnished, which looks out 
through a large glass window upon a 
beautifully landscaped garden. Between 
this garden and the bank windows is an 
outdoor paved terrace which will be fitted 
with seats. The walls of the interior are 


predominantly pure white supplemented 
by a green floor, aquamarine ceiling and 
draperies harmonizing with these colors. 
Further decoration will be supplied by 
groupings of enormous tropical plants in 


pots. All lighting is diffused and the 
entire interior is air conditioned. 

The mural over the front entrance to 
the bank depicts the story of money as 
represented by gold. It shows gold in 
the mining process, gold going into the 
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sorting and smelter plant, gold being 
weighed and minted and then finding its 
way into banks, after which it flows into 
the various channels of production and 
distribution, such as power transmission, 
utilities, transportation, aviation, ship- 
ping, railroads, agriculture, etc. The in- 
terior mural represents the evolution of 
money as a medium of exchange, begin- 
ning with the scalp of the red wood- 
pecker used by Indians. 


—_—_o—___—_ 
June 14 A. I. B. Day at N. Y. Fair 


June 14 has been designated as ““Amer- 
ican Institute of Banking Day” at the 
New York World’s Fair. The New York 
chapter will play host to members of the 
nation’s 243 chapters. 

Philip A. Benson, president of the 
American Bankers Association, will de- 
liver the welcoming address that night 
at the Court of Peace on the Fair 
Grounds, which will open an entertain- 
ment program planned by the New York 
chapter. Harry R. Smith, assistant vice 
president of Bank of America, San Fran- 
cisco, who will have been elected national 
A. I. B. president the preceding week at 
the national convention in Grand Rapids, 
will also be present to welcome the visit- 
ors as will Grover Whalen, president of 
the Fair. 


Lobby of Manufacturers Trust Company at the Fair. 





Eronomies in Crust Operations 
Suggestions for Reducing Routine or Recurring Expenses 


Beginning with this issue, Trusts and Estates inaugurates another 
new feature, and will report, through this department, various methods 
and practices by which trust departments have cut their operating costs, 
and new developments which offer opportunities for effecting savings in 
administrative work. We urge our readers to advise us of any policies 
through which they have effected reductions in recurrent expenses. An 
active exchange of ideas and experiences may well mean the difference 
between profit and loss on many trust accounts, and will give each fiduciary 
the benefit of improvements in system or procedure, with lower costs.— 


Editor’s Note. 


TICKETS VS. FAN-FOLD 


Snap out tickets or voucher sets with 
one-time carbon have displaced fan-fold 
tickets in many banks. It is claimed that 
they are considerably cheaper, especially 
for the small user, and that they are 
also a more flexible form of ticket than 
the fan-fold. 


FEE TAKING AND DISTRIBUTION 


Trust institutions are discontinuing 
the practice of deducting their fees each 
time a distribution is made, at least in 
all but exceptional cases, in favor of tak- 
ing fees on a semi-annual or even annual 
basis, finding considerable saving in book 
work and storing vouchers, particularly 
in trusts requiring monthly or frequent 
payments. This has previously been 
noted also in conjunction with frequent 
substitution of quarterly for monthly 
payments to beneficiaries, and one de- 
partment figures its savings at 60% of 
time previously required. Further sav- 
ings accrue where the statements are 
automatically prepared at time of post- 
ings, whereas monthly income advices 
were typewritten. 


WORTHLESS SECURITIES 


One of the big metropolitan trust de- 
partments has been going through the 
investment portfolios of its testamentary 
trust accounts, listing the securities of 
each and, where consent and releases can 
be obtained from all parties at interest, 
turning over the assets of no value or 
of only nominal value to the beneficiaries. 


This has already resulted in weeding out 
several hundred items, with the elimina- 
tion of the incident records and repeti- 
tious reports. 

Consolidate “worthless” securities 
(and those of doubtful value) on one 
asset sheet after the asset has been care- 
fully investigated for status and value. 
This will reduce the number of items re- 
quiring service and attention; the entire 
list may be watched by an annual review. 


QUARTERLY BANK STATEMENTS 


Out of 100 quarterly bank statements 
received last month from banks in 28 
states, it was found that 50 were sent 
(on a regular mailing list) at 3c postage. 
Eleven banks used lec postage, under 
P. O. regulation 562 which requires spe- 
cial sorting by the bank. The other 38, 
including some of the largest metropol- 
itan banks, used 1¥%c postage. Meter- 
ed mailing is becoming more generally 
used and accounted for about 40% of the 
total. A bank sending out 1,000 quarter- 
ly statements thus saves $30. to $40. 
each year by changing to the lower post- 
age classifications. In passing, it might 
be remarked that some of the oversized, 
fancy paper statements, printed only on 
one side of the paper, are becoming less 
fashionable, with their extra costs, and 
against the fine impression of prestige 
they are designed to convey, may be cited 
the frequent offsetting impression that 
they are an extravagance, many stock- 
holders having cited their preference for 
the dignity of attractive simplicity. 


592 





TRUSTS and ESTATES 


INSTALLMENT MORTGAGES 


Mortgage bonds and certificates are 
frequently being retired and reduced 
through periodic installments of princi- 
pal being paid. In such cases, a blank 
sheet of paper should be attached to the 
security and should be headed: 


Date of payment of principal—Amt. 
received—Bal. due 


As each principal payment is received, 
it should be endorsed on this schedule so 
that examiners and auditors do not waste 
time in making exceptions that must be 
reconciled with the asset and cash cards. 
Then, too, rubber stamp endorsements 
made by the paying agents clutter up 
the body of the certificates and it is im- 
possible to decipher them, even with a 
magnifying glass. It is suggested that 
a transcript of all endorsements be ob- 
tained and clearly transcribed, in chron- 
ological sequence, on a seperate sheet to 
be used for this purpose. 


OLD ACCOUNT CORRESPONDENCE 


The correspondence files of very old 
accounts occupy much valuable space in 
current files; they should be moved to 
the “morgue” basement or storehouse 
where they may be available when neces- 
sary. This will operate to make room 
for new and recent accounts, thereby 
eliminating the cramming and jamming 
of such current files. Space is valuable. 


REAL ESTATE MANAGEMENT 


Time and expense may be substantial- 
ly cut down in renting, listing, repair in- 
specting, rent collecting, tax receipt ex- 
hibiting and other phases of real estate 
and mortgage servicing where a bank 
has branch offices located throughout the 
city or county. 

Let us assume that a bank, with its 
Real Estate Department located in its 
main office, owns a ten family apartment 
in the vicinity of one of its branches 
located in another section of the city. 
Several tenants are in arrears and need 
“jacking up.” Would it not be more 
economical and quicker to telephone the 
manager or one of the clerks in the 
branch, explain the situation to him and 
request him to visit the tenants, do the 
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necessary and report back? The aver- 
age real estate field man receives some- 
where in the neighborhood of seven 
cents a mile for the use of his car and 
this.expense, to say nothing of the loss 
of his time and effort which can be 
more profitably occupied, may be elim- 
inated. 


PROPERTY INSURANCE 


Blanket insurance policies — public 
liability, fire, boiler, plate glass and 
other types—as against individual poli- 
cies can, in addition to the savings on 
premiums, effect other economies. The 
file space required for individual poli- 
cies, the tickler and recording entries 
are drastically reduced and correspond- 
ence relating to the numerous separate 
policies is eliminated. Then, too, there 
is a decided advantage in dealing with 
one company, from the standpoint of 
service, consideration and elimination of 
petty and technical requirements that 
cause trouble in the event a claim is 
asserted. 


AD LIBS 


The Uniform Principal and Income 
Act enacted in 7 states, and under con- 
sideration in a number of other state 
legislatures, would help solve the nuis- 
ance problem of sinking funds or pre- 
mium amortizations as they are called 
in some personal trust departments. 


Analyze and classify operations or du- 
ties that constitute “extraordinary ser- 
vices,” prepare a schedule of these—call 
all trust personnel together and make 
them “fee conscious” as to the services 
listed. 


High priced officers should not do a 
low priced man’s job. Delay in making 
decisions and too much attention to un- 
important details result in loss to the 
institution. 


Note: More specific information on any 
of the above procedures may be obtained 
by addressing inquiry to this department. 








State Legislation Affecting Fiduciaries 
Outline of Some Pending and Recently Enacted Measures* 


TS 


a 


Alabama 


H. B. 30: permitting fiduciaries, “with 
the exercise of reasonable business pru- 
dence”, to invest in interest-bearing war- 
rants of any county or city board of 
education in the State, secured by pledge 
of special three-mill tax. Enacted. 


Arizona 


Ch. 15: requiring pledge of assets to 
secure trust funds. Enacted. 


Ch. 31: prohibiting foreign corpora- 
tions from acting as fiduciaries, except 
in capacity of testamentary trustee. 
Enacted. (Reported in March 1939 is- 
sue, page 403). 


Ch. 10: raises estate tax exemption 
from $25,000 to $100,000, and lowers 
rates to equivalent of 80% of Federal 
tax. Enacted. In the April issue, Act 
313 was erroneously reported as having 
been passed in Arizona. This was a 
duplicate of the law reported for Ark- 
ansas. 


Arkansas 


Act 122: providing that the rule 
against perpetuities shall not apply to 
property or funds set aside or trusts 
created for perpetual care of burial lots. 
Enacted. 


Colorado 


H. B. 481: permitting creation of joint 
tenancies by one person in favor of him- 
self and another or others, or by tenants 
in common to themselves or to them- 
selves and others, or by joint tenants 
to themselves and others. Enacted. 


H. B. 874: providing how securities 
may be issued in names of two or more 
persons as joint tenants. Enacted. 

S. B. 265: setting forth detailed pro- 
visions on statutes of limitation with 


*See previous report, April issue. 





respect to claims for or against wards. 
Enacted. 

H. B. 920: adopting Uniform Trusts 
Act. Pending. 

H. B. 1094: adopting Uniform Trus- 
tees Accounting Act. Pending. 


Connecticut 


H. B. 480: Uniform Principal and In- 
come Act as adopted by National Confer- 
ence. Rejected. 

H. B. 510: Common Trust Fund Act 
as modified by Connecticut Bankers As- 
sociation Trust Division. Rejected. 

H. B. 558: Uniform Common Trust 
Fund Act. Rejected. 

H. B. 894: pertaining to jurisdiction 
of testamentary trustees and estates in 
charge of executors and other fiduciaries. 
Passed House and Senate. 


Delaware 


S. B. 319: adding to legal list of fidu- 
ciary investments unsecured obligations 
of industrial corporations incorporated 
in the United States, with certain pro- 
visos as to assets, debt, maturity, work- 
ing capital and non-convertibility into 
stock. Enacted. 

S. B. 319 (Sec. 2): prescribing addi- 
tional requirements as to operation of 
common trust funds; e. g. quarterly val- 
uation dates. Enacted. 


Florida 


S. B. 33: limiting widow’s dower to a 
child’s part, irrespective of testamentary 
provisions, where decedent leaves lineal 
descendants which are not lineal descen- 
dants of the widow (so-called _ step- 
mother bill). Enacted. 


Georgia 


S. B. 32: permitting investment in 
bonds of housing authorities. Enacted. 

S. B. 171: permitting investment in 
revenue bonds of City Authority of City 
of Baxley. Enacted. 
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Hawaii 


Act. 33: making changes in provisions 
as to dower and courtesy. Enacted. 


Illinois 


Ch 3: empowering executors and ad- 
ministrators to obtain loans and mort- 
gage or pledge, for not more than one 
year, agricultural commodities as secur- 
ity for loans under provisions of AAA 
of 1938. Enacted. 

Ch. 86 and 64: to same effect with re- 
gard to conservators and guardians, re- 
spectively. Enacted. 


Indiana 


Ch. 122: constituting adopted child the 
heir at law of adopting step-parent. 
Enacted. 


Iowa 


S. B. 132: dispensing with necessity 
of guardian, conservator, or committee 
where bequest or distributive share is 
less than $200. Enacted. 

H. F. 286: “Nothing in this section 
shall be construed as prohibiting in- 
vestment of such (fiduciary) funds in a 
savings account or time certificate of de- 
posit of a banking institution located in 
this state and when first approved by the 
court.” Enacted. 


Kansas 


S. B. 179: abolishing Rule in Shelley’s 
Case, estates tail, and Rule in Wild’s 
Case. Enacted. 

S. B. 15: establishing a Probate Code. 
Enacted. (See article by Marlin S. 
Casey in this issue.) 
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A. H. S. POST, President 


Maryland 


Ch. 580: adopting Uniform Principal 
and Income Act with exception of Sec- 
tions 7 to 11, inclusive. Enacted. 

Chs. 498, 499 and 501: making cer- 
tain changes with respect to shares of 
surviving spouses. Enacted. 


Massachusetts 


Ch. 87: changing various dates with 
respect to legality of railroad bonds for 
investment. Enacted. 

S. B. 290: adopting Uniform Trusts 
Act. Pending. 


S. B. 288: adopting Uniform Common 


Trust Fund Act. Pending. 
Michigan 
Act 76: permitting investment in 


share accounts of state or federally char- 
tered building and loan or savings and 
loan associations. Enacted. 


S. B. 1: revising and consolidating 
law relating to Probate Courts. Passed 
Senate. 


Minnesota 


S. B. 553: denying right of action for 
recovery of real property by person hav- 
ing dower or curtesy therein, or by per- 
son claiming through such person, where 
spouse of such person conveyed such real 
property by conveyance in writing prior 
to Jan 1, 1920... Enacted. 

Ch. 270: making liquidated claim for 
money or judgment in favor of decedent 
against heir, legatee or devisee, part of 
estate for distribution purposes, to be 
taken by such person as part of his share 
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of personalty. Other relevant provisions. 
Enacted. 

Ch. 84: “No conveyance, transfer, de- 
vise or bequest of an interest, legal or 
equitable, in real or personal property, 
shall fail to take effect by purchase be- 
cause limited to a person or persons, how- 
soever described, who would take the 
same interest by descent or distribution. 
Enacted. 

Ch. 270 (Sec. 6): providing for com- 
pensation to attorney performing ser- 
vices at instance of representative of 
estate. Enacted. 


Nebraska 


L. B. 203: authorizing court to em- 
power executor, administrator or guar- 
dian to mortgage or pledge personal 
property. Enacted. 


L. B. 304: permitting investment in 
shares of stock in state building and 
loan associations or federal savings and 
loan associations. Enacted. 


L. B. 11: reduces compensation of exec- 
utors and administrators. Enacted. 


New Jersey 


Ch. 52: permitting investment in 
shares of building and loan associations 
to extent insured by Federal Savings 
and Loan Insurance Corporation. En- 
acted. 

S. B. 189: prohibiting foreign trust 
companies from acting as fiduciary in 
New Jersey. Pending. 

A. B. 294: requiring all executors to 
furnish bond. Pending. 

S. B. 268: exempting from inheritance 
tax proceeds of insurance policies pay- 
able to beneficiary other than estate or 
executor or administrator. Pending. 

A. B. 334: revising provisions relating 
to commissions to fiduciaries. Pending. 

A. B. 513: fixing fees of executors, ad- 
ministrators, trustees and guardians at 

% on estates up to $1,000, and on estates 
between $1,000 and $10,000, at 5%. 
Pending. 

A. B. 552: providing that no corpora- 
tion-other than a bank, savings bank or 
trust company organized under the laws 
of the State, or a national bank having 
its principal office in the State, shall be 
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appointed by court as administrator or 
substituted trustee of a decedent who 
died domiciled in the State. Enacted. 


New Mexico 


Ch. 112: making debentures of Capitol 
Building Improvement Commission legal 
for trust investment. Enacted. 


New York 


Ch. 343: providing that where it ap- 
pears that a legatee, distributee or ben- 
eficiary of a trust would not have the 
benefit or use or control of the property 
or money due him, or where other cir- 
cumstances indicate that it would be de- 
sirable to withhold payment, decree may 
direct payment into Surrogate’s Court 
for benefit of such person. Enacted. 

Ibid.: giving surviving spouse right 
to withdraw $2,500 if intestate share is 
equal to or greater than that amount, 
payable out of principal of a trust fund 
if any created. Enacted. 

Ch. 284: making bonds issued by Port 
of New York Authority to refund cer- 
tain of its bonds, legal for fiduciaries. 
Enacted. 

Ch. 361: extending to April 1, 1941 
power of fiduciary to waive or modify 
conditions of bond and mortgage. En- 
acted. 

Ch. 153: modifying requirements for 
railroad obligations legal for trust in- 
vestment. 

Ch. 203: relating to deposit of secur- 
ities by national banks acting in fidu- 
ciary capacity and assessments in con- 
nection therewith. Enacted. 

A. B. 1695: permitting registration in 
name of nominee (as reported in April 
issue). Enacted. 

S. B. 1939: conferring on the Surro- 
gate’s Court concurrent jurisdiction with 
the Supreme Court over “living trusts”. 
Pending. 


North Carolina 


H. B. 669: adopting Uniform Common 
Trust Fund Act, with slight variations. 
Enacted. 

H. B. 643: adopting Uniform Trusts 
Act, with certain variations. Enacted. 


H. B. 668: empowering executor or 
administrator, upon obtaining approval 
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of court,-to sell at private sale, at cur- 
rent market price, stocks, bonds or other 
securities listed on exchanges regulated 
by the United States Government or any 
of its agencies or departments. Enacted. 

H. B. 657: making certain changes 
with respect to widow’s and children’s 
allowances. Enacted. 

H. B. 643: requiring deposit of trust 
funds awaiting investment or distribu- 
tion in commercial department of same 
institution or another, upon receipt of 
certain legal securities as collateral. En- 
acted. 

Ohio 

S. B. 71: making several changes in 
legal list for savings banks. Enacted. 

S. B. 39: making legal notes issued 
in connection with construction of dorm- 
itories by state supported universities. 
Enacted. : 

H. B. 106: permitting deposit of secur- 
ities required for operation as fiduciary 
with a “qualified trustee”, instead of 
state treasurer, “for safe-keeping for 
the account of the treasurer of state.” 
Enacted. 

S. B. 71: modifying requirements to 
be complied with by foreign trust com- 
pany seeking to act in this State. En- 
acted. 


Pennsylvania 


H. B. 376: permitting fiduciaries to 
accept deed in lieu of foreclosure of mort- 
gaged property. Enacted. 


Rhode Island 


S. B. 79: adopting Uniform Principal 
and Income Act. Pending. 


South Carolina 


H. B. 320: adopting a common trust 
fund act. Pending. 


H. B. 389: adopting Uniform Trusts 
Act. Pending. 


Tennessee 


Ch. 170: permitting investment of 
trust or guardianship funds in certifi- 
cates of deposit in state or national in- 
stitution (including itself) insured by 
Federal Deposit Insurance Corp. Lim- 
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ited however to six months unless appro- 
val of court is obtained. Enacted. 


Ch. 155: permitting investment in 
bonds of housing authorities. Enacted. 

Ch. 143: permitting investment in 
bonds of any city or town in State of 
not less than 2,000 population. Enacted. 

Ch. 133: authorizing fiduciaries to in- 
vest funds in life, endowment or annuity 
contracts of legal reserve life insurance 
companies. Enacted. 


Ch. 175: regulating administration of 
estates, requiring claims be filed with 
Probate Clerk, reducing length of admin- 
istration to fourteen months, increasing 
power of County Court to handle insol- 
vent estates and to sell realty, and re- 
lieving personal representative from se- 





Jewel In The Night 


When night descends on Treasure Island 
in Sar Francisco Bay it is the signal for a 
square mile of Golden Gate International 
Exposition to leap into glorious color. Prom- 
inent among the gleaming exhibits is the 
branch of Bank of America irridescent with 
blues, greens, coral, gold and silver. The 
bank is not only an impressive monument 
but is also the “working” bank providing 
a complete banking service for visitors and 
Exhibitors. 
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curing refunding bond from beneficia- 
ries. Enacted. 
Gift Tax, patterned after Federal sta- 


tute. Enacted. 
Texas 

S. B. 189: providing for methods of 
proving existence and possession of se- 
curities by guardians on accounting. En- 
acted. 

West Virginia 

S. B. 130: changing requirements for 

investment in mortgages on real estate; 
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permitting investment in savings ac- 
count insured by Federal Deposit Insur- 
ance Corporation; shares of state build- 
ing and loan associations, and federal 
savings and loan associations to extent 
insured by Federal Savings and Loan 
Insurance Corporation. Permits reten- 
tion of investments originally received 
unless otherwise directed by court or in- 
strument, or where either of these direct 
investment in specificially named secur- 
ities. Enacted. 


A Record of Achievement 


ITH a record of fifteen years of 

well worthwhile accomplishments 
our Association has successfully come 
through the adolescence age, and in the 
light of the advanced age we are living 
in, particularly with regard to the 
youth, our Association may well be look- 
ed upon as. having reached mature 
years. Asa matter of fact I believe our 
Association is one of the oldest in the 
country. 

Our activities this year perhaps have 
been confined to committee work in con- 
nection with the “Common Stock Trust 
Fund,” the “Uniform Trust Statute,” 
“Trust Policies” and the “Fifth New 
England Trust Conference.” We have 
continued the publication for our mem- 
bers of the Digest by Guy Newhall, Esq., 
of all Massachusetts Supreme Court De- 
cisions relating to probate matters. 

The Fifth New England Trust Con- 
ference conducted by our Association 
was held at the Boston City Club on Fri- 
day, December 9, 1938. A report of this 
Conference has been made a part of 
the records of the Association and there 
is no doubt of the desirability of con- 
tinuing these Conferences in the future. 
This year for the first time the Execu- 
tive Committee voted to charge a reg- 
istration fee and a nominal sum for the 
luncheon to help defray expenses of the 
Conference. 

From report for year ending May 1, 1939 by 


H. B. Driver, Secretary, Corporate Fiduciaries 
Association of Boston. 


The Executive Committee has held 
four meetings at which much business 
of importance was transacted. 

The total membership is 12 active 
members, 32 associate members. This 
is an increase of two over last year as 
we have admitted to Associate Mem- 
bership Brookline Trust Company, 
Brookline, and Southbridge National 
Bank, Southbridge. 

The Secretary was a delegate to the 
Twentieth Mid-Winter Trust Confer- 
ence, Trust Division, American Bank- 
ers Association, held at the Waldorf 
Astoria on February 14, 15 and 16, 
1939. In my last year’s report I con- 
gratulated our Association on being 
“the most alert, co-operative and wide- 
awake of Corporate Fiduciaries in the 
United States of America.” Various 
references to our Association at the 
Mid-Winter Trust Conference, as noted 
in my report, justifies this statement. 


This year the Association dispensed with 
the dinner and addresses. The newly elect- 
ed officers are President: Edward L. Bige- 
low, vice president, State Street Trust Co.; 
Vice President: David H. Howie, vice pres- 
ident, Fiduciary Trust Co.; Treasurer: 
James C. Donahue, trust officer, Webster 
& Atlas’ National Bank; Secretary: Harold 
B. Driver, trust officer, Old Colony Trust 
Co., new members of executive commtitee: 
A. Stanley North, vice president, First Na- 
tional Bank of Boston; William D. Ireland, 
vice president, National Rockland Bank, 
all of Boston. 





Editorial 


BEHIND THE SCENES 


YSTERY has an important place—in literature, not in banks. The catch 
phrase, “Take the mystery out of banking” has echoed and re-echoed in 
bank convention halls throughout the land. Many a laudable effort has been 
made in addresses before civic, and even public, groups to explain banking and 
trust functions, and in some cases to explain away the banking record. Only 
recently have serious efforts been made to do this in the most impressive way of 
all—through visual presentation. Now we are coming to realize that even the ° 
most astute student of finance has little real conception of the care, protection, 
analysis or complex processes by which lifeless theory is transmuted into the 
blood-stream of commerce and industry. To the average citizen there seems 
nothing more to banking than the surrounding of a bank vault with paying and 
receiving windows, a picture not calculated to give a very flattering or intriguing 
impression of the true importance of the banker or the trust officer. In the last 
few months, several progressive trust companies have displayed their wares by 
the “eye appeal” method. Since they cannot, obviously, wrap their departments 
in cellophane and put them on the nation’s counters, they have brought various 
local groups into their own lair. 


Perhaps the most logical starting point is that adopted by the Lincoln- 
Alliance Bank & Trust Company, Rochester, N. Y., who not long ago held their 
second annual Open House for directors, taking them on a conducted tour through 
each major department, during a special evening when the entire staff was in 
operation.* All but three of the directors voluntarily advised the magazine that 
they considered this a most stimulating and worthwhile experience, commending 
the plan as giving them the best picture they had ever had of the value of the 
bank’s services. 


Early this year, the First National Bank & Trust Company of Oklahoma 
City started a schedule of weekly sight-seeing trips for groups of twenty-five to 
thirty customers at a time. The trip takes two hours, under the guidance of 
an officer, and winds up with light refreshments on the top floor of the tower. 
The Daily Oklahoman carried a feature story of the tour taken by one of its 
reporters, and the bank now has a waiting list, including depositors of other 
banks. 


Another variation of “Behind the Scenes” tours is that recently featured 
in picture magazines, notably in the March issue of Flair, where were presented 
views in the Granite Trust Company of Quincy, Massachusetts. I[lustrated book- 
lets have also been adopted, as by the Fidelity Union Trust Company of Newark, 


*The story of this Open House was expertly described by one of the directors 
in the September, 1938 issue of Trust Companies, 
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to describe the course taken by one of the 15 million checks which it clears 
during the year. 
* * *% 

SUALLY, seeing is believing, and while it is not suggested that banks go 

into the side-show business, there may be in this method of presentation 
one of the greatest opportunities for effective public relations, under the guid- 
ance of well informed bank officers, particularly if they can interpret the public 
interest, have a sense of news values, and even a sense of humor. The occasion 
lends itself to what a severe critic might call propaganda, but it would better 
be defined as adult education in the major functions and workings of commercial 
and fiduciary banking. 

It has long been recognized good practice, among banks, to provide inspec- 
tion and study tours for all branch managers, and this idea has, in some 
instances, also been extended to the staff generally, as an effective means of 
internal education. The practical value is thus proven; the managements of many 
banks are familiar with the technique; time is available certainly in some of 
the bank departments, for the extension of these demonstration tours to other 
groups in the community—and apparently there need be no question of favorable 
response on their part. 

Besides directors, are not stockholders a most logical group to benefit, and 
in turn bring in more business? Then, there are the trust prospects already 
customers of other departments of the bank (particularly would trust depart- 
ment tours be effective to such selected groups as the local life underwriters and 
estate attorneys). There are also the students and professors of banking courses 
who can profit greatly from such an opportunity for first hand views. 

And, it may not be beyond the realm of possibility that special attention 
to the inclusion of political and civic leaders and newspapermen would be repaid 
many times over. As an example, those trust institutions administering com- 
munity trust funds would have an excellent story to present. Added together, 
over a period of time, the sum total should be better understanding of the bank- 
er’s and trust officer’s responsibilities and abilities, a greater open-mindedness 
to sound financial leadership and a general increase in stature in the communities 
of the nation, both in point of new business and public regard. 


WORTHLESS? SECURITIES 


T would be very pat to say that trust departments are seeking new sources of 

business and profits, were it not possible to suggest at least one such avenue, 
both for making such contacts in a most interesting and attractive manner, for 
obtaining some extra compensation into the bargain, and at the same time to 
assure a cleaner portfolio in the estates which may subsequently come in for 
administration. 

It is a well known fact that practically every investor has, among his so-called 
assets, a peculiar collection of securities in various types of defunct corpora- 
tions, and of unlisted items on which information is not readily available to the 
individual. The number of financial pet fanciers—‘“cats and dogs’”—is legion. 
They are constantly being reminded of their investment mis-adventure, and yet 
seldom know what to do about them, not wishing to throw away a pretty little 
certificate which by some half chance may turn out to have subsequent value. 
Would it not be well, perhaps, in connection with custodian accounts, to offer a 
review service for these supposedly worthless securities, charging say a nominal 
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fee of $1.00 or so an issue, with a minimum fee plus a percentage of any 
recoveries ? 

Possibly this would not carry its own cost of investigation, but should return 
handsome dividends to trustees in custodian business. Furthermore, as a large 
proportion of these accounts go on to their books as estates or trusts, they would 
be saving themselves untold trouble and expense at that time, have a cleaner 
estate to administer, and meantime have had much more opportunity, not only 
for obtaining such fiduciary appointments, but also for “pre-administering” the 
estate by estate planning. 

It should also be possible to cut down substantially on the cost of these 
investigations. Correspondent banks might find this a useful form of service, 
where national data are not on record. Records might even be kept at a central 
bureau to which would be reported the name of each issue as its investigation 
is completed by a member bank, thus allowing other banks to check with the 
central agency before making a duplicate investigation. 


Manna From Tax Heaven 


LORIDA’S deficit for the present ted into usually non-productive State 


fiscal year has been wiped out by 
the recent payment of an inheritance tax 
on the estate of Alfred I. DuPont, late 
chairman of the board of the Florida 
National Bank of Jacksonville. The sum 
of nearly $3,000,000 tendered is in addi- 
tion to the $3,635,000 already paid to 
the State a short time after Mr. 
DuPont’s death in 1935. 
That governments should look to such 
a fortuitous event as the death of a 
wealthy resident as a facile means of 
balancing future budgets is highly ques- 
tionable, if for no other reason than the 
fact that the tax burdens they are heap- 
ing on estates are stunting the growth 
of such golden geese. If they are to de- 
pend on such windfalls to keep their 
financial houses in order, “the law of dim- 
inishing returns” may eventually over- 
take them, what with estates becoming 
smaller and debts and deficits higher. 


A reconsideration of the philosophy of 
inheritance taxation may well be in or- 
der. Perhaps the theory that such taxes 
are enacted in payment for the “protec- 
tion” afforded by government has long 
since been discarded. Certainly, it seems 
that no thought is being given to util- 
izing these proceeds to replace the econ- 
omic loss sustained by the community 
by reason of the death of a “productive” 
individual. Rather, private enterprise 
and capital are being further transmit- 


uses. 


Perhaps, too, unwarranted acceptance 
has been accorded the doctrine that suc- 
cession is a “privilege” rather than a 
“right.” Under the former concept, the 
“state” would seem to have an unlimited 
power to tax, whereas under the latter 
theory, the scope of its taxing authority 
would be confined to the imposition of a 
duty designed merely to raise funds for 
the discharge of legitimate governmental 
functions. 


In any event, the Florida incident 
ought not to lend encouragement to other 
jurisdictions since it would appear to be 
a dangerous practice for legislatures to 
prepare budgets with an eye to the pos- 
sibility of a “juicy” estate tax in the 
near future. They might even become 
overly impatient where wealth and lon- 
gevity are closely associated. 


0 


Corporate Executors Preferred 


We’ve always said that trust companies 
are better than individuals as executors. One 
of the most important reasons is the con- 
tinuity of corporate life. A trust company 
won’t die on the job, and create two G. C. 
M.’s, the second reversing the first, and a 
B. T. A. case. See 363 CCH { 6098, 384 
CCH { 7280, 393 CCH { 6175.—Lewis Gluick, 
C.P.A. Shop-Talker in the May 1939 issue of 
Taxes—The Tax Magazine. 





Practical Phases of Joint Tenancy 


Importance of Considering Factors Determinative of Use or Non-Use 


WILLIAM D. GALLAGHER 
Assistant Trust Officer, Bank of America National Trust & Savings Ass’n, Los Angeles 


OINT tenancy is a form of property 

ownership which has as its distin- 
guishing feature the right of survivor- 
ship. Because joint tenancy, through 
the operation of the right of survivor- 
ship, seemed to fit into the feudal sys- 
tem of land holding, there developed in 
the early common law a presumption that 
transfers of property to two or more 
persons were deemed to be made to them 
as joint tenants, rather than as tenants 
in common, unless a contrary intent was 
clearly apparent. However, with the 
breaking down of this feudal system of 
property holding and with the pendulum 
swinging in the opposite direction in 
favor of a larger and more diversified 
group of property owners, there grad- 
ually developed changed feeling on the 
part of the English Courts, reflected in 
the early decisions of the American 
Courts. 


Moreover, in many states statutes 
were enacted which entirely or partially 
abolished joint tenancy or placed various 
limitations upon its use. While joint 
tenancy is recognized in California, our 
Civil Code contains provisions to the ef- 
fect that in order to create a joint ten- 
ancy in property there must be an ex- 
press declaration of such intention at the 
time of its creation, otherwise the trans- 
fer of property to two or more persons 
will be considered as having vested title 
in them as tenants in common rather 
than as joint tenants. (Similar provi- 
sions exist is many other states). 


Analyzing the Particular Situation 


It should be of interest and concern 
to every individual contemplating the 
placing of property in joint tenancy to 
understand the practical consequences of 


From address before Group Four, 
Bankers Association, April 15, 1939. 


California 


such an undertaking. He should seek 
to ascertain whether this form of prop- 
erty ownership will best serve his pur- 
poses and accomplish his intended and 
desired results. Inquiry should be made 
by such individual into the probable ef- 
fects the creation of the joint tenancy 
will have upon his use and control of the 
property during his lifetime as well as 
upon the disposition of the property on 
his death. Further, his attention should 
be directed to the taxation phase of joint 
tenancy, particularly the question of in- 
curring liability for gift, inheritance and 
estate taxes. ; 

Joint tenancy as a form of property 
ownership is just as distinct from com- 
munity property as community property 
is from separate property. The inter- 
ests of the joint tenants are their respec- 
tive separate property, held jointly and 
subject to their joint use and control 
while both are living. Contrary to the 
belief entertained by some people, prop- 
erty held in joint tenancy is not com- 
munity property even though community 
funds may have been used in acquiring 
such joint tenancy property. 

Either of the joint tenants may at any 
time convey his interest in the joint 
tenancy to another person. The result 
of such a conveyance is to break the 
joint tenancy and cause such person and 
the other joint tenant to hold the prop- 
erty as tenants in common. Thus it is 
that the joint tenancy relationship may 
be severed at the will of either of the 
joint tenants, provided such severance is 
actually made effective prior to the death 
of one of the joint tenants. 


Irrevocability versus Ambulatory 
Nature of Will 


At the same time there is a certain 
aspect of irrevocability which attaches 
to the creation of a joint tenancy in prop- 


602 





TRUSTS and ESTATES 
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of Chicago Area Real Estate 


For fifty-two years our trust division has specialized in the 
administration of trusts holding real estate in the Chicago 


area. 


Unequalled facilities have been developed over the 


years for handling both residential and industrial properties. 
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act as Ancillary Administrator. 


CHICAGO TITLE & TRUST COMPANY 
69 West Washington Street, Chicago, Ill. 


erty. Neither of the joint tenants alone 
can revest in himself title to the entire 
joint tenancy property. It frequently 
happens that after a husband and wife 
have placed property in joint tenancy 
subsequent changes in family, economic 
or financial conditions render it neces- 
sary or advisable, in the judgment of 
the husband, for him to arrange for a 
different method of disposition of the 
property upon his death than will be ac- 
complished through the joint tenancy. 
Accordingly, he desires to take the en- 
tire property out of the joint tenancy in 
order that it may be disposed of by him 
through his will upon his death. This, 
however, the husband is powerless to do, 
unless the wife will consent thereto. 


Contrast this situation, if you will, 
with that prevailing where the same 
property is held by the husband and 
wife as community property and each of 
the spouses executes a Will disposing of 
his or her share of the community prop- 
erty. In each instance the Will is en- 
tirely ineffective until the death of the 


maker. Hence, either of the spouses may 
change or modify his or her Will to such 
extent and as often as may be desired 
prior to death. This affords a most flex- 
ible arrangement whereby appropriate 
changes in the method of disposition of 
the property upon the death of the re- 
spective parties may be made from time 
to time in order to meet new or changing 
conditions. 


Tax Considerations 


Under the present tax laws it would 
seem that the creation of a joint tenancy 
in property by a husband and wife may 
very well give rise to liability for a Fed- 
eral Gift Tax, particularly where sep- 
arate property of the husband or com- 
munity property acquired prior to 1927 
is involved. The statute provides that 
the donor shall pay the tax, but if the 
donor dies before the tax is paid then 
his executor or administrator must make 
payment thereof. If there is no executor 
or administrator then the distributees 
of the donor’s estate are required to pay 





TRUSTS and ESTATES 


Mr. Jones , 


A; important conference with sea and 
sun! At The Claridge, Atlantic City’s 
newest and tallest beach front hotel, 
you can rest and relax to your heart's 
content. Large comfortable rooms, solari- 


um, sun decks and famous Health Baths 


European Plan: Single from $4.50 
Double from $7 Also American Plan 


Gerald R. Trimble, Manager 
N.Y. OFFICE: 630 5TH AVE., CIRCLE 5-4860 


“The Skyscraper by the Sea” 


ATLANTIC CITY 


the tax to the extent of their respective 
shares of such estate. 


Moreover, the Federal Gift Tax Act 
provides that the tax shall be a lien upon 
all gifts made during the particular cal- 
endar year, which lien shall continue for 
a period of ten years from the date the 
gifts are made; and if the tax is not paid 
when due, the donee of any gift is made 
personally liable for the amount of the 
gift tax to the extent of the value of 
such gift. While California has no state 
gift tax at the present time, it appears 
that some consideration is being given 
by the legislature of this state during 
its present session to the enactment of a 
state gift tax along the lines of the 
Federal Gift Tax. 


Post-Mortem Incidents 


One of the principal reasons given for 
placing property in joint tenancy, in 
many instances, is that the property will 
not be subject to probate procedure upon 
the death of one of the joint tenants. 


It is true that where property is held 
in joint tenancy the probate proceeding 
is avoided upon the death of one of the 
joint tenants. But this does not tell the 
entire story. In the first place, although 
such probate proceedings may be charac- 
terized by some as “unnecessary red 
tape’’, these proceedings do serve a very 
definite and useful purpose. The decree 
of distribution entered by the Probate 
Court, when it becomes final, is a con- 
clusive determination with respect to the 
persons entitled to receive the property 
belonging to the decedent’s estate, it 
passes good title to the decedent’s prop- 
erty to the distributees free and clear 
from claims of creditors and from liens 
for taxes, and practical experience has 
shown that it contributes materially to 
avoiding subsequent litigation regarding 
the title to the particular property. 

Furthermore, while joint tenancy may 
avoid probate of the property, it does 
not necessarily dispense with all Court 
proceedings upon the death of one of the 
joint tenants. We have in California a 
statutory proceeding known as a pro- 
ceeding to terminate joint tenancy and 
to establish the fact of the death of one 
of the joint tenants. In many cases it 
is necessary to resort to such Court pro- 
ceedings upon the death of one of the 
joint tenants, particularly where real 
property or securities may be involved, 
in order to clear the record title to the 
property. 


Restraint on Disposition 


As a means of effecting disposition of 
the property upon the death of one of 
the joint tenants, this form of property 
ownership affords but one specific method 
of accomplishing such disposition, name- 
ly, an outright and absolute transfer of 
all of the joint tenancy property to the 
surviving joint tenant. No opportunity 
is afforded to provide for disposition of 
some of the property to persons other 
than the surviving joint tenant, notably 
children of the decedent. Nor does joint 
tenancy permit of a disposition of the 
property to the surviving joint tenant 
subject to certain terms and conditions 
that the deceased joint tenant may seek 
to impose. . 
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Contrast this situation with that exist- 
ing where the property is not held in 
joint tenancy and is disposed of by the 
decedent through the medium of his Will. 
This affords a very flexible arrangement 
to carry out the particular objects and 
desires of the individual concerned. A 
Will cannot operate upon joint tenancy 
property, since upon the death of one 
joint tenant the entire property imme- 
diately passes to the survivor. This fact 
is sometimes not fully appreciated by 
persons who are under the belief that 
although they hold property in joint ten- 
ancy, nevertheless one of them may exer- 
cise some control over the disposition 
and use of the property after his death 
by means of provisions therefor in his 
Will. ; 


Tax Advantage Illusory 


Another reason frequently given for 
placing property in joint tenancy is that 
it will avoid or substantially minimize 
the taxes payable upon the transfer of 
the property on the death of one of the 
joint tenants to the survivor. The par- 
ticular taxes referred to are the Cali- 
fornia inheritance tax and the Federal 
estate tax. 


The Inheritance Tax Act of California 
expressly provides that upon the death 
of one of the joint tenants, the right of 
the surviving joint tenant to the imme- 
diate ownership or possession and enjoy- 
ment of the joint tenancy property shall 
be deemed a transfer taxable under the 
provisions.of that Act in the same man- 
ner as though the whole property to 
which such transfer relates belonged ab- 
solutely to the deceased joint tenant and 
had been devised or bequeathed to the 
surviving joint tenant by such deceased 
joint tenant under his Will. It is then 
provided that such part of the joint ten- 
ancy property as may be proved by the 
surviving joint tenant to have originally 
belonged to him and never to have be- 
longed to the decedent, shall be exempt 
from taxation under the Act. Similar 
provisions are contained in the Federal 
Estate Tax Act. 


It is thus apparent that except to the 
extent that the surviving joint tenant 
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may be able to bring himself within the 
exemption above referred to, the entire 
joint tenancy property is subject to in- 
heritance and estate taxes upon the death 
of one of the joint tenants. Further- 
more, it is to be noted that in order to 
avail himself of this exemption, the sur- 
viving joint tenant must prove to the 
satisfaction of the taxing authorities 
first, that he contributed a _ certain 
amount of money or property to the ac- 
quisition of such joint tenancy property, 
and second, that such contribution orig- 
inally belonged to the surviving joint 
tenant and never belonged to the deceased 
joint tenant. Experience has shown that 
as a practical matter it is frequently very 
difficult for the surviving joint tenant 
to sustain his burden of proof, particu- 
larly where husband and wife hold prop- 
erty in joint tenancy and the husband 
dies first. 


Experience has shown that in many 
cases the practical effect of the joint 
tenancy is to increase rather than mini- 
mize the amount of death taxes over 
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what they would have been had the hus- 
band and wife held the property as com- 
munity property rather than in joint ten- 
ancy. Where community property is held 
by husband and wife, if the husband 
should die intestate so that the wife is 
entitled to all of the community property, 
one-half of it is specifically exempt from 
inheritance taxes under the California 
Inheritance Tax Act; and if the wife 
should die intestate so that the husband 
is entitled to all of the community prop- 
erty, then the entire community prop- 
erty is specifically exempt from such 
inheritance taxes. 


When to Use Joint Tenancy 


There are some instances, no doubt, 
where joint tenancy as a form of prop- 
erty ownership is useful and proper. 
This is true particularly where the value 
of the property involved is not sufficient- 
ly large to give rise to substantial gift, 
inheritance or estate taxes and where 
the irrevocable aspect of the transfer 
and the incidents of joint use and con- 


trol while both are alive, as well as the 
vesting of outright and absolute owner- 
ship of the entire property in the sur- 
vivor alone upon the death of one of 
them, are in accord with the desires of 
the parties concerned. 


The determination of whether to place 
one’s property in joint tenancy is an im- 
portant matter in which the effects may 
be far-reaching. It is an undertak- 
ing in which the giving of advice or 
recommendation by one who is not quali- 
fied to appreciate the technical aspects 
of joint tenancy, and who probably does 
not have sufficient information to give 
him a complete picture of the individual’s 
problems of estate disposition, no mat- 
ter how well intended such advice may 
be, is very likely to prove disappointing 
and frequently disastrous to the indi- 
viduals concerned. Above all, it is a 
matter wherein experience has forcibly 
demonstrated the wisdom of obtaining 
and following competent legal advice of 
an attorney in order that the individual 
may fully understand and appreciate the 
consequences which may flow from his 
act in creating the joint tenancy, and 
thus take heed of the proverbial admon- 
ition that “fools rush in where angels 
fear to tread.” 


Catalog of Pacific Northwest Banking 
School Available 


The Pacific Northwest Banking 
School will open its second resident 
session on the campus of the Univer- 
sity of Washington on August 21 and ex- 
tend through September 1. The cata- 
logs for the 1939 Session are available. 


The University of Washington has co- 
operated in every way possible to make 
this school for bankers a success. The 
participating State Associations, Wash- 
ington, Oregon, Idaho and Montana 
have lined up an exceptionally fine 
faculty and every indication points to 
a successful year. 


Miss Louise Baier created a trust fund 
of $5,000 for Tommy Tucker, an ordinary 
unpedigreed four year old tom cat. 





Trusteeship in a Changing World 


FRANKLIN B. KIRKBRIDE 


THE SPIRIT OF SERVICE 


HILE dipping into William Allen 
W White’s story of Calvin Coolidge, 
I came across this sentence from the 
President’s pen: 


The only hope of perfecting human 
relationships is in accordance with 
the law of service under which men 
are not so solicitous about what they 
shall get as they are about what they 
shall give. 


Yet Calvin Coolidge believed too that 
the laborer is worthy of his hire. 

One morning aboard the train for 
New York, a through Boston express, I 
offered the morning paper to my neigh- 
bor. Eventually we fell into conversa- 
tion; a headline in the paper lead to 
reference to the President, then talk 
about him. 

Mr. Bunker was a manufacturer from 
Quincy. He had once sold a bill of goods 
in Northampton and failed to get pay- 
ment. So he went there. At the hotel 
he asked for the name of a lawyer whose 
charges would be moderate. The clerk 
told him that the day before a young 
man had opened an office down the 
street and that he might do. Mr. Bunk- 
er found the place and on the second 
floor a door which bore the inscription: 


Calvin Coolidge 
Attorney At Law 


A young man sat at a desk, his feet 
on it. Two chairs and the desk were 
the only furniture in what had prob- 
ably once been a hall bedroom. The 
young man said nothing, pointed to the 
empty chair. As silence ensued, Mr. 
Bunker told his story. He was not in- 
terrupted. When he finished, the young 
attorney said: “Leave the papers with 


me. You will hear from me in ten 
days.” That was all. 


Ten days later he received an envel- 
ope with Calvin Coolidge’s card in the 
corner. Inside, pinned to a check was 
the back of an envelope on which three 
lines were written: claim, with the fig- 
ure; less fee, with the figures; check 
herewith, with the figures which tallied 
with the lawyer’s check. 


When Calvin Coolidge moved to Bos- 
ton, acquaintance ripened into friend- 
ship. Mr. Bunker pulled out a letter, 
on the familiar White House stationery, 
a personal letter from the President 
asking him to come and stay at the 
White House. And he was on his way. 
Service had ripened into friendship. 


¢<¢ TN the trust department they have 

to be tough, they are acting as 
trustees.” I wonder if the word tough 
has any place in a banker’s vocabulary. 
Among the meanings of the word are 
stubborn, difficult, hard, severe, un- 
pleasant, ruffianly, turbulent, criminal. 
Unyielding maybe, if it is a question of 
right or wrong, but if our calling is to 
rate as a profession with law, medicine, 
and theology, the spirit of service must 
underlie every thought, word and ac- 
tion. 


There is a good old political rule 
worth remembering: The best time to 
make friends is when the other fellow 
has been defeated, is out of favor, out 
of office, out of power. So, the borrow- 
er, too, may some day reverse his posi- 
tion and friends in days of need or ad- 
versity are likely to be preferred when 
prosperity comes. 
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The wise banker delights to build 
character, to work unselfishly. Guided 
by experience, the servant of his clients, 
a leading citizen, he serves intelligently, 
survives mob hysteria which from time 
to time upsets reason. 


Our banking system has had a check- 
ered career, mushroom growth, inter- 
spersed with eras and incidents that 
had best be forgotten. It is hard to 
realize that we have gone, in a genera- 
tion, from a go-it-alone and let-the- 
Devil-take-the-hindmost basis to an in- 
tegrated banking system. It is amazing 
to realize the changes that have taken 
place in banking practice in a genera- 
tion. The steady increase in the assets 
for which trust departments are re- 
sponsible indicates how spontaneous 
the public response has been to the pro- 
vision of needed facilities for the man- 
agement of estates. With growth comes 
added responsibility, the need for a con- 
stantly improving standard of ethics 
and operation. 


Government regulation is today lay- 
ing a heavy hand on management. It 
must never be permitted to stifle initia- 
tive or replace ability to meet changing 
economic conditions. Freedom of indi- 
vidual action, within a broad frame- 
work of sound principles, remains an 
essential. 


If our banking system is to achieve 
the greatest measure of success, we 
must always be more solicitous about 
what we give than as to what we get. 
Even Fernando Wood, cynic, pro- 
claimed, “We must pander to a sense of 
moral decency.” The law of service is 
the only guide to new business and en- 
during profit. 


Equitable Trust of Detroit Moves 


On April 29th, scores of men began the 
transfer of securities, files and equipment 
of the Equitable Trust Company from the 
quarters occupied for the past ten years in 
the Buhl Building to their new location 
in the building across the way on the north- 
east corner of Griswold and Congress 
Streets, now known as “600” Griswold 
Street, in Detroit, Michigan. 

The decorative scheme of the high walls 
and ceilings are of pastel tints which are 
an integral part of a lighting scheme both 
adequate and attractive. With deft changes 
in line with the modern trend, many of the 
original architectural effects have been re- 
tained and the arched windows, massive col- 
umns and beams do much to create an at- 
mosphere of quiet dignity and solidity. 

The Personal Trust, Corporate Trust and 
Registrar and Stock Transfer Departments 
and the Bond and Coupon Cages are located 
on the second floor reached by private ele- 
vator and by marble stairway. 

On this spacious floor are the offices of 
the executives, trust officers and depart- 
mental heads, consultation rooms, the Direc- 
tors’ Room and efficiently planned operating 
space for the secretarial and clerical force. 

The Equitable has the distinction of being 
the first trust company in the State of 
Michigan to receive from the State Banking 
Department its license to operate under the 
Plan of Reorganization, following the bank- 
ing holiday. Since October, 1933 the insti- 
tution has operated under its own manage- 
ment and Board of Directors. 

Vice president and secretary Oliver D. 
Marcks proudly pointed out that the Equit- 
able was the first local trust company to re- 
pay in full all previous deposit claims, thus 
justifying the soundness of the special bank- 
ing Act of 1933 which permitted payment 
of depositor claims over a period of years. 
It was following this 100% payoff in 1939 
that the present capital structure arrange- 
ment went into effect, with the full approval 
of the State Banking Department. 





Some Things About Trust Business the Common Law 
Countries May Learn From One Another 


GILBERT T. STEPHENSON 


Director, Trust Research, Graduate School of Banking 


COMMON-LAW system of trust 

business has been in the making 
just 120 years. While the system is 
basically the same throughout the 
whole common-law world, certain var- 
iations—due to differences of point of 
view, of economic and social conditions, 
and of government—have developed. 


Historical Background 


Historically, the common-law system 
of trust business began in the United 
States in 1818 or, many say, in 1822. 
The first company actually to exercise 
trust powers was the Massachusetts 
Hospital Life Insurance Company of 
Boston chartered in 1818, but the first 
company actually to have trust powers 
in its charter was the Farmers’ Fire In- 
surance and Loan Company, now the 
City Bank Farmers Trust Company of 
New York, chartered in 1822. 

Next in point of time are South Africa 
with the organization of a trust com- 
pany in 1832 and British India with 
the establishment of the office of Offi- 
cial Trustee in 1843 and of the office 
of Administrator-General in 1849. 

Then comes New Zealand, with the 
organization of the Public Trust Office 
in 1872, followed by the incorporation 
of the Guardian Trust and Executors 
Company of New Zealand in 1883. 

In 1878 Australia entered the trust 
field with the organization of The 
Trustees Executors and Agency Com- 
pany of Melbourne, followed in 1881 
by the opening in Adelaide of the Pub- 
lic Trust Office of South Australia. 

The year 1882 marks the beginning 
of trust business in Canada. That year 
the Toronto General Trusts Corpora- 
tion, chartered in 1872, commenced bus- 
iness. It should be stated, however, 


*From address delivered before the Trust Com- 
panies Association of Ontario. 


that the Toronto Trust Company was 
chartered in Ontario in 1868 and the 
Dominion Trust Company by the Do- 
minion in 1872. 

Trust business in England became 
active in 1904 with the opening of the 
trustee department of the Royal Ex- 
change Assurance under a grant of 
powers made to it in 1901, followed in 
1906 by the authorization and in 1908 
by the opening of the office of Public 
Trustee. Prior to this, however, here 
and there in England, corporations had 
done trust business on a small scale. 
The Commercial Union Assurance Com- 
pany, established in 1861, claims to be 
one of the first companies to undertake 
trustee business; The Yorkshire Insur- 
ance Company states that its trustee de- 
partment has been in existence since 
1883; and the Royal Exchange Assur- 
ance, at the time of opening its trustee 
department in 1904, took over the few 
trust accounts of a corporation that had 
got into difficulty. 

In Ireland the Munster and Leinster 
Bank of Cork is said to have entered 
the trust field in 1907, but none of the 
other seven Irish banks did so before 
1923. . 

The Union Bank of Scotland, Glas- 
gow, is the pioneer trust institution of 
Scotland, having entered the field in 
1918; the other seven only since 1920. 

Our common-law system of trust bus- 
iness is largely a development of the 
last 50 years and, for the most part, of 
the last 25 years. In the United States, 
although trust business is 120 years 
old by the calendar, as late as 1890 
there were only 63 trust companies all 
told (including many that were not 
exercising trust powers) and less than 
50 pages of available trust literature. 


As regards the development of a sys- 
tem of trust business, these seven 
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common-law countries fall into three 
groups—the United States and Canada 
into one; New Zealand and Australia 
into another; and England, Scotland, 
and Ireland into a third group. 


~~ + -+ 


What are some of the things about 
trust business that the other six com- 
mon-law countries may learn from the 
United States? I venture to specify 
these three things: 


Cost-Analysis 


The United States, through the work 
of the Committee on Costs and Charges 
of the Trust Division of the American 
Bankers Association, had worked out as 
early as 1932 a method of cost-analy- 
zing a trust department as a whole, 
which method now is accepted generally 
as being sound and dependable from 
an accounting point of view. 

Since that time some progress has 
been made, largely through the initia- 
tive and activity of one firm of bank 
analysts, in cost-analysis by types of 
trust accounts, by trust accounts, and 
by trust items and transactions. 


Governmental Supervision 


Recently the three Federal agencies 
—the Comptroller of the Currency for 
national-bank trust departments, the 
Board of Governors of the Federal Re- 
serve System for member-bank trust 
departments, and the Federal Deposit 
Insurance Corporation for insured-bank 
trust departments—have collaborated in 
formulating a uniform examiner’s re- 


port which represents the fruit of much 
experience during a trying time. 

Each of the 12 Reserve Banks has 
its own trust examiner. Most of the 
state banking departments are improv- 
ing the quality of their trust-depart- 
ment examinations. During the past 
five years unprecedented strides of pro- 
gress have been made in critical and, 
at the same time, constructively help- 
ful governmental supervision of trust 
business. 


Trust Education 


The United States has done more than 
any other common-law country in the 
way of formal trust education. With 
its courses in trust business in the 
Chapters of the American Institute of 
Banking, with its Institute group-study 
and correspondence courses in trust 
business, with its graduate course in 
trusts in The Graduate School of Bank- 
ing, with its 100-odd students every 
year writing theses on trust subjects, 
with its trust research department, with 
its local, state, and national trust as- 
sociations, with its Trust Bulletin and 
Trust and Estates Magazine (formerly 
Trust Companies), the United States is, 
perhaps, blazing some trails in formal 
trust education. Of the other six coun- 
tries, England alone has undertaken 
formal trust education and that only 
very recently. 


Ye — — fe 

Out of a large number of things about 
trust business the other countries may 
learn from New Zealand, I select these 
four: 


Public Trusteeship 


New Zealand is not the only one of 
the seven common-law countries in 
which the state has gone into the trust 


business. England and four of the six 
states of the Commonwealth of Aus- 
tralia have done so. But New Zealand 
opened a public trust in 1872 which was 
nearly ten years before any of the 
others did and, considering the area 
and population of the country, New Zea- 
land has gone a great deal further than 
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any of the others in the development 
of public trusteeship. 


Common Trust Funds 


The Common Fund of New Zealand, 
started in 1873 and state-guaranteed as 
to both principal] and income since 1891, 
is, by far, the oldest and largest com- 
mon trust fund in the common-law 
world. The annual reports of the Pub- 
lic Trustee, together with the Historical 
Survey of the Public Trust Office, 1872- 
1922, are the invaluable text-material 
for a study of common trust funds in 
any of the other six countries. 


Advisory Trusteeship 


New Zealand has worked out a device, 
called advisory trusteeship, which is de- 
signed to achieve all the advantages 
claimed for co-trusteeship and at the 
same time to avoid most of the disad- 
vantages charged to co-trusteeship. A 
testator or settlor names a trust insti- 
tution trustee—a responsible trustee, 
it is called in the law—and an indivi- 
dual advisory trustee. The statute then 
sets out the powers, duties, responsibil- 
ities and liabilities each of the respon- 
sible and of the advisory trustee. Gen- 
erally speaking, one may say that the 
duty of the advisory trustee is advisory 
only and that the responsible trustee 
still has full responsibility for the ad- 
ministration of the trust. Outside of 
New Zealand, statutory advisory trus- 
teeship is known only in Australia. 


Democratization of Trust Service 


When I remind you that in a country 
with a population of only 1,500,000, 
which means less than 300,000 families 
and less than 150,000 heads of families, 
one trust institution alone has on file 
over 88,000 wills in which it is named 
and is receiving new wills at the rate 
of 4,000 a year, not to mention thou- 
sands more wills naming one of the 
other six trust institutions, you will 
agree with me that New Zealand, more 
than the others, has found a way of 
taking trust service to the people. 


If I could tell further of the humane- 
ness of the trust laws, you would 
agree with me that it has found a way 


F iduciary Service in 
W estern Massachusetts 


This Bank, through over fifty years 
of experience, is well qualified to act 
in all matters of trust administration 
and invites correspondence from 
other banks and bankers. 
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also of adapting trust service to the 
needs of all the people. 


Australia and its Pure Trust Companies 


Australia and New Zealand together 
constitute the Australasian group of . 
which New Zealand has been the pioneer- 
ing member. In most respects—espec- 
ially in public trusteeship, in common 
trust funds, in human trust laws, in 
popular trust service—Australia simply 
has followed the lead of New Zealand. 
In one respect only I think Australia 
has taken the lead and pointed a way: 
the development of pure trust companies. 

In every other country the trust com- 
pany is engaged in some other enter- 
prise than trust business. In the United 
States, it is commercial and savings 
banking; in New Zealand, insurance; 
in Canada, savings banking; in England, 
insurance and commercial banking; and 
in Scotland and Ireland, commercial 
banking. In Australia, on the other 
hand, there are 21 trust companies that 
are entirely dissociated from banking 
and insurance and other businesses and 
apparently are pure trust companies. 


With real hesitation and uncertainty, 
I venture to select and suggest these 
three things, out of many, about trust 
business that, I think, the other six 
countries may learn from Canada: 


Branch Trust System 


With its 26 branch trust systems and 
113 branch trust offices, Canada has led 
the way in the development of both in- 
ter-state and intrastate (or, as you 
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would say, inter-provincial and intra- 
provincial) branch trust business. The 
United States has developed in a limited 
way intra-state systems; the Public 
Trust Office of New Zealand, a nation- 
wide system; Australia both inter- and 
intra-state system but only on a com- 
paratively small scale; and England, a 
national system, but, so far, only on a 
small scale. From Canada, with the 
same trust company operating trust of- 
fices in all the provinces and with of- 
fices of the same company stretching all 
the way across the Dominion from New- 
foundland to British Columbia, the 
other countries have much to learn 
about branch trust systems. 


Association Between Savings Banking 
and Trust Business 


I am aware that you have but five 
savings and trust companies so called— 
Brockville, Grey and Bruce, Quebec, 
Victoria and Waterloo. At the same 
time, I know that many of your trust 
companies are engaged in what is, to 
all intents and purposes, savings bank- 
ing. The significance of this associa- 
tion between savings banking and trust 
business lies in the fact that the sug- 
gestion has been made, in the United 
States at any rate, that, should a re- 
allignment of trust business ever be 
considered, savings banking might be 
a more congenial associate of trust bus- 
iness than commercial banking. 


Guaranteed Accounts 


Your guaranteed trust accounts, I 
know, are trust accounts only in a tech- 
nical sense; they are not common trust 
funds in the usual meaning of that 
term; they are not aids in ordinary 
trust administration. At the same time, 
they are trust accounts in the technical 
sense and they are company-guaranteed 
as to principal and income. When the 
issue of guaranteeing trust accounts, 
either by the state or the company, 
arises, other countries must turn to 
Canada to learn about company-guar- 
antee and to New Zealand and Aus- 
tralia, about state-guarantee. 

Though England entered the trust 
field late, it has gone far within the 
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past 30 years. Again, with some diffi- 
dence, I select three things, as follows, 
about trust business which I think other 
countries may learn from England: 


Modernization of Trust Law 


In the adoption in 1925 of the Lord 
Birkenhead Acts—Law of Property Act, 
Settled Land Act, Administration of 
Estates Act, Trustee Act, Judicial Trus- 
tees Act, and Supreme Court of Judica- 
ture (Consolidation) Act—England led 
the whole common-law world, with no 
second in sight, in the codification and 
modernization of trust law. Ever since 
1925 the far-reaching and common 
sense provisions of these acts gradually 
have been finding their way into the 
trust law of other countries. The Birk- 
enhead Acts are, undoubtedly, the 
starting point of any comprehensive 
study of modern trust legislation. 


Recognition of Trust Corporation 


Trust corporation in England is a 
term applied to the Public Trustee and 
to private companies and public bodies 
that satisfy’ certain statutory require- 
ments. By the Birkenhead Acts, Eng- 
land grants to trust corporations cer- 
tain special privileges—mostly in per- 
mitting a trust corporation to do what 
it takes two or more individuals to do 
—which greatly facilitate trust busi- 
ness and expand trust service. I have 
picked out of the statutes at least 10 
of these special privileges. When one 
studies them, one gets the impression 
that England does not merely license 
and accept its trust corporations but 
welcomes and gladly uses them in meet- 
ing the demands of the present econ- 
omic and social order. 


Development of Official Trust 
Pamphlet 


Every trust corporation in England, 
without exception so far as I know, has 
a dated official trust pamphlet, issued 


in successive editions. It is composed 
of six parts—a _ statement of facts 
about the trust corporation itself, a 
statement of, or the enumeration of the 
advantages offered by trust corpora- 
tions generally, a list and brief descrip- 
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tion of the trust services its offers, its 
schedules of fees, and certain recom- 
mended forms of appointment as execu- 
tor and trustee. 

The only official pamphlet I have found 
in Canada is that of Barclays Trust 
Company of Canada, Montreal, which 
is an affiliate of Barclays Bank, Lon- 
don, England. I do not care to dis- 
cuss the official pamphlet (for I have 
done so in an article in the September 
1938 Trust Companies Magazine) ex- 
cept to say that, if the trust institutions 
of Canada and the United States each 
would issue an official pamphlet, that 
in itself would do as much as any one 
thing I can think of to standardize 
trust services, trust fees, and trust 
powers. 

ae 

Although Scotland has been engaged 
in trust business only about 15 years, 
it has, nevertheless, already made at 
least these two contributions to the 
trust movement: 


State-wide Schedule of Fees 
In Edinburgh, two years ago, after 


+ — he 


a period of operating under company 
schedule of fees, the eight banks with 
trust departments got together without 
formal organization and agreed upon 
and now they are living up to nation- 


wide schedules of fees. When the other 
six countries turn their attention to the 
formulation of state-wide or province- 
wide schedules of fees, they will find 
that Scotland already has pointed the 
way. 


Growth Without Advertising or 
Soliciting 

When the banks of Scotland decided 
to enter the trust field, the lawyers 
raised decided objection. By agreement 
between the banks and the seven law 
societies, the banks agreed not to ad- 
vertise or solicit and the law societies 
agreed not to object further to the 
banks doing trust business. Despite 
this restriction upon advertising and 
soliciting, the trust business of the 
banks is growing at a satisfactory rate. 

Why? Because the Scottish people 
realize the advantages of the corpora- 
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tion over the individual as executor or 
trustee and because they have such un- 
questioned confidence in the banks of 
a country that has not had a bank fail- 
ure in 75 years. The lesson in this for 
the other countries is that the standing 
of trust business is governed in large 
measures by the standing of its asso- 
ciates. 


Ireland’s Trust Law 


Ireland, both Northern and Southern, 
entered the trust field last of all these 
seven common-law countries. What in- 
terests me most is not what they have 
now to teach but what, I think, they 
soon will have to teach the other coun- 
tries about trust business. That is, the 
last word in trust law. 


Northern Ireland already has a Com- 
mission working on trust laws, the re- 
port of which I am anticipating with 
keen interest. 

The State of Ireland, after the Revo- 
lution, in 1922 adopted the common law 
of England as it then existed and since 
then has been operating under that law. 
That was three years before the adop- 
tion of the Birkenhead Acts in England. 
So, the State of Ireland has gone on 
since 1925 operating under trust law 
already outmoded in England. Now 
that England and Ireland have com- 
posed most of their differences, and 
the latter is able now to turn its atten- 
tion to internal developments, I anti- 
cipate that it soon will modernize and 
codify its trust law, after studying and 
perhaps, in some respects, improving 
upon the trust law of other countries. 
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He Just “Dropped Jn” 


T may have been the Gay Nineties in 

old Gotham—but down on the eastern 
shore of Maryland an itinerant Methodist 
minister was doing a mighty serious job, 
bringing the gospel to folks in towns too 
small for a resident preacher. A new 
chapter began in Pomona, Kent County, 
in 1891, when Tom was born, but still 
there was no “settling down.” As the 
family travels led into every hamlet of 
the state and neighboring Delaware, Tom 
caught his education on the run, paus- 
ing long enough to get a diploma from 
the Bridgeville High, and two years later 
—because he wanted to satisfy an ener- 
getic curiosity and because ambition took 
hold early, from old Wesley Collegiate in 
Dover. 

By fall he was already on the road to 
independence as (to quote his own word) 
a “schoolmarm”; to be exact, as prin- 
cipal of the Junior High in Camden. He 
had intended to be a big league baseball 
player, but the country was growing— 
and Business was coming into the big 
league; so Tom spent his meagre sav- 
ings for a business course, and having 
finished it, just dropped in at the Bank, 
as he puts it, for a job. And got it! 

That was in pre-war 1911, and the job: 

rent collector and man-of-all-work. It 
took him just six months to decide the 
trust department had what he wanted, 
and to convince the boss vice-versa. 
Seven years later he be- 
came assistant trust officer, 
en route to the presidency 
which came on February 8, 
1939—a birthday present 
for a man who has accomp- 
lished his boyhood ambition 
of playing in the Big 
Leagues. 


We asked him what had 
been his most interesting 
job. His answer was char- 
asteristic: “Both of them.” 
But that doesn’t mean he 
has two ruts; he has made 


T. Jd. : MOWBRAY 


them highways. History, biography, a 
novel or two and plenty of mystery 
stories; and an active leadership in the 
Boy Scouts and Y. M. C. A., and other 
character building organizations that 
develop young boys and men who will 
always stay young; these give breadth 
to his work. 
“Variety is the Spice——” 

Variety just comes natural; either he 
will dress fit to kill, travel in top style 
and stay at the best places—or hide 
away in the backwoods, let his whiskers 
grow, and fish. And the climax? Yes, 
he writes poetry. And without seeing 
any we’ll bet it’s good, because modesty 
(not the advertised brand), humor and 
success make a fine combination. His 
favorite sport is golf; he tells us that it’s 
mutual—golf’s favorite sport is him- 


self. 


We asked him to name the man who 
made the broadest contribution to trust 
work. That, he said, was easy: Gilbert 
Stephenson. And he ought to know, as 
a fellow-townsman, and as one who ap- 
preciates good things. 

His name? On the directory of bank 
presidents it is listed as T. J. Mowbray, 
President of the Security Trust Com- 
pany in Wilmington, Delaware—a small 
state ‘with big men. 


Price Reelected 


Chester L. Price, advertis- 
ing and publicity manager of 
the City National Bank and 
Trust Company of Chicago, 
was recently re-elected for 
the sixth term as Treasurer 
of The Chicago Federated 
Advertising Club, an organ- 
ization composed of fifteen in- 
dividual advertising clubs 
and over five hundred per- 
sonal memberships. 

Mr. Price is also serving 
his fifth term as treasurer of 
The Chicago Executives As- 
sociation. 
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Making Hay in a Bank 


T is one thing to see America—it is 

another to feel it, in all its grandeur. 
And for pure majesty, few places can 
surpass the Sun Valley of Montana. 
Cascade, Great Falls, these are humble 
names for the masterpieces of nature 
that look down on the subdued little ham- 
let of Sun River. They leave a lasting 
impression on those who have lived 
among them, as they did on a man named 
Ford, who was born there 51 years ago. 


In the nearby metropolis (population 
10,000), the Conestoga wagons were still 
rolling through and getting stuck in the 
Main Street mudholes during the rainy 
season. Perhaps the only frock coat in 
the county was worn by the town bank- 
er, except when the Senator came home 
from Washington. But Ford’s family 
wanted him to “go East” to school; St. 
Paul’s in New Hampshire. After that 
came Harvard College and the degree in 
1909, a most highly prized honor. 


Summertimes were spent in pitching 
hay on a ranch, and the result—an am- 
bition to become a big rancher palled in 
favor of a banking career—provided it 
could be followed in the “Great open 
spaces.” Now, he finds motoring in Mon- 
tana a more ideal vacation. 


The opportunity came in 1913 and in 
the town of Great Falls. Next came 
Omaha, where officership in the United 
States National Bank, in- 
cluding membership on the 
Trust Committee, and the 
job which he found of great 
interest—serving as chair- 
man of the R.F.C. advisory 
committee for Nebraska 
and Wyoming, kept him 
busy. 

But not too preoccupied 
for trout fishing and read- 
ing (especially “The Edu- 
cation of Henry Adams’’) 
which mix well consecutive- 
ly but not concurrently. Nor 


for that other natural affiliation, the 
sporting counterpart of finance: golf. 


Several years ago he joined one of the 
great banking institutions of the west, 
where he has successfully concentrated 
along two fronts: increasing the scope 
of the bank’s services and getting fair 
returns for the stockholders. He says 
that his most embarrassing experience is 
making speeches to employees; his most 
interesting accomplishment: getting the 
job as President of the Northwestern 
National Bank and Trust Company this 
year. He tells us that, with the name of 
Shirley S. Ford, his favorite bromide is 
answering whether he is related to 
Henry. 


Nathan Adams Observes His 
50th Banking Anniversary 


Seldom does a banker, or anyone else 
for that matter, have the pleasure of 
celebrating his fiftieth year of continuous 
service in one organization. It is still 
more seldom when one can look back 
over fifty years of such constructive ser- 
vice as can Nathan Adams, president of 
the First National Bank in Dallas, Texas. 


The Dallas Morning News, one of the 
south’s outstanding newspapers, devoted 
an entire section to Mr. 
Adams on his fiftieth anni- 
versary. Congratulatory 
messages poured onto Mr. 
Adams’ desk from all sec- 
tions of the country and 
from many of the nation’s 
outstanding men. Ex-Pres- 
ident Hoover, Vice Presi- 
dent Garner, Merle Thorpe, 
Tom Connally, Governor 
Allred and scores of other 
prominent men were among 
those to send _ personal 
greetings. 
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Report of the Alabama Trust 
Division 
The Trust Division of the Alabama Bank- 
ers Association is a new division organized 
at the Mobile Convention in May, 1938, sanc- 


tion for such action having been previously 
obtained from the Executive Committee. 


The activities of the Trust Division dur- 
ing the past year have been chiefly concerned 
with the adoption of a uniform trust fee 
schedule and consideration of legislation af- 
fecting trust department operations. A 
uniform scale of trust fees has been adopted 
and is being generally followed by banks do- 
ing a trust business in this state, 

Ten legislative bills were drafted and con- 
sidered by the legislative committee. Eight 
of the bills were approved by a majority, 
and two are still under consideration. Five 
bills sponsored by the Trust Division have 
been introduced in the legislature, and of 
this number four have been enacted into 
law and signed by the Governor, and one was 
pending before a committee of the legisla- 
ture without having been acted upon when 
the legislature adjourned. 


While many problems still confront corpo- 
rate fiduciaries, I am glad to report that 
the volume of trust business in Alabama 
banks is growing at a very healthy rate. It 
is estimated that more than $100,000,000 of 
property is being handled by the trust de- 
partments of Alabama banks. This figure 
alone indicates that trust business in Ala- 
bama enjoys the confidence of the general 
public, and has become a big factor in our 
business and social life. 


Walter Kennedy 
Vv. P. & T. O., First Natl. Bk. of Montgomery. 
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Stephenson Week in Nebraska 


Trust Research Week was held in Lincoln 
and Omaha, Nebraska, on May 22 and 26. 
As usual the program was conducted by 
Gilbert T. Stephenson in his proficient man- 
ner. Mr. Stephenson has become an insti- 
tution within himself due to his excellent 
work on the trust research weeks. His ef- 
forts are untirmg and he never for a mo- 
ment loses his enthusiasm. 


Samuel C. Waugh, executive vice presi- 
dent and trust officer of The First Trust 
Company, Lincoln, was chairman of the Lin- 
coln Committee on arrangements and Dan- 
iel J. Monen, vice president of the Omaha 
National Bank, was chairman for his city. 
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Illinois Trust Men Hold Annual 
Meeting 


The Trust Division of the Illinois Bank- 
ers Association held its annual meeting re- 
cently in Peoria for the third time since its 
inception. 

Business of interest to Illinois trust men 
was conducted under able leadership. Of- 
ficers elected to take office on June 1, are: 
president, H. E. Emerson, First Bank and 
Trust Co.; vice president, M. B. Stine, First 
National Bank, Danville; secretary, Harry 
C. Hausman, [Illinois Bankers Association. 
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Maclin Smith Heads Alabama Bankers 


Officers elected for the coming year by 
the Alabama Bankers Association at its an- 
nual convention, are announced by Gordon 
D. Palmer, secretary, as follows: 

President, Maclin F. Smith, vice president 
and trust officer, Birmingham Trust & Sav- 
ings Co.; vice president, R. L. Adams, presi- 
dent and cashier, Bank of York; second vice 
president, J. W. Brown, Jr., president, Mer- 
chants & Planters National Bank, Sylacau- 
ga; secretary, Gordon D. Palmer, executive 
vice president, First National Bank of Tus- 
caloosa, re-elected. 
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Tax Committee Elections 


At the Annual Meeting of the Committee 
of Banking Institutions on Taxation, held 
on May 10, 1939 at the Hotel Astor in New 
York City, the following officers were elect- 
ed: Mr. A. G. Quaremba, of the City Bank 
Farmers Trust Company, reelected as Chair- 
man; Mr. Stephen L. Jenkinson, of the 
Chemical Bank & Trust Company, as Vice 
Chairman, to succeed Mr. Daniel O. Dech- 
ert, Jr., of The Bank of the Manhattan Co., 
and Mr. M. D. Thompson, of The New York 
Trust Company, reelected Secretary. 


Life Insurance Institute Formed 


An Institute of Life Insurance has been 
organized “to make available accurate in- 
formation regarding the nature and func- 
tion of legal reserve life insurance com- 
panies, to study the services performed by 
such companies to the end of rendering the 
greatest possible public service, and to per- 
form other such services as will lead to a 
better understanding and appreciation of life 
insurance.” Emphasis is to be placed on 
research into life insurance needs. 





Lawyers, Trust Companies and Estate Planning 


JOHN M. ZUBER 
Trust Officer, The Ohio Citizens Trust Company, Toledo, Ohio 


HE problems which must be solved 

in estate plans today are immeasur- 
ably greater and more important than 
they were only a few years ago. You are 
all aware of the innumerable decisions 
of courts and boards and the extensive 
legislation which have arisen during the 
past few years. I realize that statistics 
are often uninteresting and as someone 
once said “They are occasionally used as 
a drunk uses a lamp post; that is to say, 
for support rather than for illumina- 
tion”. Nevertheless, to illustrate the in- 
crease in our present Federal estate tax 
rates over those which prevailed as late 
as 1931, I call your attention to the fol- 
lowing statistics: No tax was paid on an 
estate of $100,000. in 1931, but today 
the tax is $4200.; a tax of $1500. was 
paid on an estate of $200,000., whereas 
today the tax is $19,800.; again on an 
estate of $500,000. the tax was $12,500., 
and today it is $80,400. 

It is no wonder then that we must do 
everything possible to protect estates and 
families against such taxes which have 
increased in many cases over 1000% in 
only eight years. 


A Result of Inadequate Planning 


In addition to the many legal develop- 
ments in estate matters there have been 
any number of practical problems which 
are of major importance. One need only 
remind himself of the sudden and drastic 
fluctuations in business and_ security 
values since 1929 to realize some of the 
problems of administration of estates. 

Not long ago an attorney told me of 
the plight of a family he knew quite well. 
The deceased husband had left his busi- 
ness to his wife outright and had created 
sizable trusts for his family with the 
condition that the income was to be ac- 
cumulated until 1942. Between the de- 


From address before the Toledo Bar Association, 
on March 18, 1939. 


pression and the widow’s inexperience 
the business completely failed several 
years ago. 

For some time now the widow and the 
oldest child have been working to pro- 
vide the family with the barest neces- 
sities of life. Some three years hence, 
after two of the children will be too old 
to start in college, the trusts will be 
available for their support. This inade- 
quate plan is only one of many that trust 
men can tell you about. 


Closer Relationship Necessary Because 
of Growing Complexities 


Changes in estate problems and plan- 
ning have had a direct and decided ef- 
fect upon the relationship between at- 
torneys and trust companies. In Ohio 
we have the Judd decision* and other 
cases which endeavor to define the divid- 
ing line between the practice of law and 
the proper activities of trust companies. 
Trust men have long since come to realize 
that it is most desirable to have the 
lawyers take an active part in the plan- 
ning of estates, including the full re- 
sponsibility of drafting the instruments 
involved. Those of you in the active 
practice of law may definitely assure 
yourselves that trust companies do not 
wish to practice law. 


At the same time my experience has 
led me to believe that many members 
of the Bar have come to realize the im- 
portance of obtaining the help of trust 
men in solving many of the practical 
and administrative problems in estate 
matters. No doubt many of you have 
had the experience of looking over a will 
or other instrument which seemed to be 
perfectly prepared, only to find that, 
when it was applied to a given set of 
facts, many serious practical and ad- 


*Reported in January 1938 Trust Companies, 
page 125. 
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All of the 23 business lead- 
ers who make up our 
Board of Directors have 
named us in their wills. 


Mississippi Valley Trust Co. 


St. Louis 


ministrative difficulties arose. Natur- 
ally, those of us who are engaged every 
day in carrying out the provisions of 
wills and trust instruments have learn- 
ed certain provisions and methods which 
enable us to do a good job under various 
circumstances. 

Perhaps my most encouraging exper- 
ience since coming to the bank occurred 
recently. An attorney came in and hand- 
ed me his will with the comment that 
before signing it he decided to see if we 
had any practical suggestions to make. 
It consisted of four paragraphs, all of 
them on one page. After a short dis- 
cussion the attorney decided to revise two 
of the paragraphs and he came back a 
week or so later with an executed will 
in which our bank was named executor. 


Coordinating Experience for Mutual 
Benefit 


Is it not essential, therefore, that the 
knowledge and experience of the lawyers 
and trust men be coordinated, so to 


speak, in order that your clients and our 
customers may receive the full benefits 
to which they are entitled? There is 
no reason why your interests and ours 
should in any way be conflicting. On 
the other hand, there is every reason 
for each other to make every effort to 
understand and co-operate with the other. 

I would not have you believe that what 
I have said is intended only to result 
solely in benefits to your clients and our 
customers. As a matter of fact there 
are very definite benefits to the mem- 
bers of the Bar and to trust companies, 
if the co-operation is truly carried out. 
' It is obvious that those of us in the 
trust business can and will encourage 
our customers and friends to consult with 
their attorney with regard to estate prob- 
lems so long as we feel that attorneys 
understand the trust company view 
point. This, of course, will mean that 
your clients will be made more conscious 
of the necessity of having you look into 
their estate problems. It is also impor- 


tant to lawyers that practically all trust 
companies have adopted a policy of hav- 
ing all legal services in connection with 


wills and trusts rendered by the attor- 
ney of the person who creates the will 
or trust. Such a policy necessarily means 
that the legal fees resulting from pro- 
bate proceedings and other trust mat- 
ters will properly come to the attorney 
who prepared the instrument involved. 
That is not always the case when an 
individual is named executor or trustee. 

The principal benefit which trust com- 
panies will derive from a co-operative 
relationship with attorneys is that they 
will be named as Executor or Trustee 
in many instances where their services 
are truly necessary or advisable. Today 
there are any number of cases where 
trust companies are not used, but should 
be named because of the need for tax 
savings, permanency, experience, impar- 
tiality and responsibility. 

The solution of complex legal and prac- 
tical estate problems lies in an intelli- 
gent and co-operative understanding be- 
tween the members of the Bar and trust 
men. I am certain that we have already 
gone a long way in building up this fine 
co-operation and I sincerely urge that 
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we all make an effort to continue it. If 
such is done there is no doubt but what 
the people of this community will be 
better served than ever before and 
harmony and profitable relationships will 
replace the less happy situation which 
has existed at times in the past. 


0 


I Won’t Will 


One of Mr. [Russell] Sage’s lawyers was 
an intimate friend of mine, and he told me 
this story. Sage had been persuaded by his 
fellow directors in the Western Union Tele- 
graph Company to make a will. As he was 
attorney for the company, Sage came to 
him to draw it. 


The lawyer began to write: “I, Russell 
Sage, of the City of New York, being of 
sound mind” ... (Sage interrupted him in 
his quick way by saying, “Nobody will dis- 
pute that”) “do publish and devise this to 
be my last will and testament as follows: 
First, I direct that all my just debts will 
be paid.” . .. (“That’s easy,” said Sage, 
“because I haven’t any.”) “Also my fun- 
eral expenses and testamentary expenses.” 
(“Make the funeral simple. I dislike dis- 
play and ostentation, and especially at fun- 
erals,” said Sage.) 


“Next,” said the lawyer, “I give, devise 
and bequeath” ... (Sage shouted: “I won’t 
do it!” I won’t do it!” and left the office.) 


From Chauncey M. Depew’s ‘My Memories of 
Eighty Years.” 


0 


The eighteenth birthday of the Pennsyl- 
vania Title Association will be celebrated at 
the Hotel Claridge, Atlantic City, Thursday 
and Friday, May 25th and 26th. 


Large American Foundations Hold 
Greatly Diversified Investments 


The investments of American founda- 
tions become much more diversified as 
the size of their assets increase, it is 
revealed in a survey of 243 philan- 
thropic trusts just completed by Ray- 
mond Rich Associates, consultants to 
foundations. 


The greatest diversity of investment 
was found among foundations with cap- 
ital assets of more than $5,000,000. The 
largest funds in the country, including 
The Rockefeller Foundation, General 
Education Board, four Carnegie foun- 
dations, The Commonwealth Fund and 
The Duke Endowment, all had in their 
investment portfolios at the end of 1937, 
bonds, mortgages and preferred and 
common stocks. The Carnegie Corpora- 
tion of New York, Carnegie Endowment 
for International Peace, The Carnegie 
Foundation for the Advancement of 
Teaching and Carnegie Institution of 
Washington owned bonds and mort- 
gages that amounted in each instance 
to at least 80 per cent of the founda- 
tion’s total investments. 


The largest proportion of The Rocke- 
feller Foundation’s investments, or 53 
per cent, was in common stocks at the 
end of 1937, and preferred stocks made 
up another eight per cent. More than 
half of the General Education Board’s 
$52,000,000 were in bonds and mort- 
gages, and the Russell Sage Foundation 
and McGregor Fund had similar percen- 
tages of this type of investment. 
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Present Versions of Indenture Bills 


ROBABLY first in the mind of trust 

officials when they turn their atten- 
tion toward Washington is concern over 
the new indenture bills. The Barkley 
measure, revised somewhat from the one 
offered last year, and recently reviewed 
in these pages, has been passed by the 
Senate despite lively opposition on the 
part of Senator Taft of Ohio who held 
that the bill was too complicated, that it 
would make necessary many trips to 
Washington by trust officials; that it will 
tend to drive business to the big cities 
and that many bankers in lesser cities 
opposed the whole program. Senator 
Taft has, all through the hearings that 
have been conducted at this session of 
Congress, urged a short form bill, allow- 
ing wider discretionary authority on the 
part of trust officials. 


The Ohio Presidential possibility of 
the Republican Party quoted the views of 
the Federal Reserve Advisory Council 
which, he declared, he preferred over 
that of the Securities and Exchange 
Commission. He also quoted former 
Treasury Undersecretary T. Jefferson 
Coolidge and others in their opposition. 
As for the Commission, it was Senator 
Taft’s contention that such authority as 
the bill conferred upon them would be 
an invitation to exercise it. 


The companion bill, offered by Repre- 
sentative Cole, Maryland, is, at the mid- 


month date, still in the subcommittee of 
the Interstate Commerce Committee. 
About 40 amendments, some of a minor 
nature, others broad, have been offered. 
Congressman Cole, aided by Edmund 
Burke, Jr., of the Securities-Exchange 
Commission staff, having to do with 
trust matters, are going through the sug- 
gestions received and attempting to pass 
upon them. There are indications that 
the Cole bill may be revamped some- 
what. All the work is being attempted 
in executive sessions with the final re- 
sults speculative until a report is ren- 
dered. 


The Barkley version of the trust in- 
denture reform measure is explained by 
officials as largely discretionary in its 
intent, following the insistence of the 
SEC that, of necessity, to be effective 
there must be considerable flexibility for 
the administrative agency. On the other 
hand the Cole measure is mandatory. If 
the Cole bill is passed by the House, the 
differences between it and the Barkley 
measure will then have to be worked out 
in conference. This would, in effect, pro- 
duce a third form of the bill. It is gen- 
erally understood in departmental circles 
that the Barkley form of the proposal is 
more to the liking of the SEC. 


Representative Cole, formerly an ac- 
tive lawyer in Baltimore, has found that 
trust officials are by no means unanimous 
in support of his bill. As evidence of 
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this, when there recently appeared in a 
Baltimore newspaper the implication that 
Maryland bankers were supporting his 
measure, letters of protest poured in 
denying that this was true. 


Wealth Studies 


HE last two weeks of this month 

found the Temporary National Econ- 
omic Committee holding hearings on the 
broad subjects of savings and invest- 
ments. Peter R. Nehemkis, Jr., of the 
Commission, is in general charge. Early 
in the year, the Securities-Exchange 
Commission sent letters to 17 corpora- 
tions which sold bond issues directly to 
large institutional buyers in 1937 and 
1938. <A letter was also sent to 69 finan- 
cial houses concerning placements in 
which they have participated as _ in- 
termediaries during the years 1934 to 
1938 inclusive. 


Among the bills apparently slated for 
early passage is one designed to “draft 
dollars” in case of war. This is the Lee 
measure which has been favorably re- 
ported from the Senate Military Affairs 
Committee. It has extraordinarily far 
reaching powers of a monetary and finan- 
cial nature which would become opera- 
tive if this nation went to war. It au- 
thorizes a “wealth census” and a classi- 
fication of all citizens according to 
wealth. It provides for issuance of 50- 
year 1 percent bonds which each person 
whose net wealth exceeds $1,000 would be 
required to purchase on a percentage of 
wealth basis. If no cash is possessed, 
the Government would accept services or 
notes, the latter bearing 6 percent inter- 
est and, if possible, secured by property. 
The whole measure is built around a 
“forced loan” (avoiding necessity for 
new bond issues) rather than confiscation 
of property but the distinction is admit- 
tedly very narrow. Various classifica- 
tions of net wealth are provided in the 
measure. Trust funds of individuals 
would be included in any census of wealth 
or net worth. 


Railroad Relief 


ENATOR Wheeler and other Con- 
gressional leaders hold that this ses- 
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sion will find some favorable action look- 
ing toward a partial solution of the prob- 
lem of railroad securities and transporta- 
tion difficulties. While the subject is still 
considered too complex for any hasty 
action, amendments to the Interstate 
Commerce Act and Chandler Act are be- 
ing promoted as aids to railroads and in- 
vestments in railroad securities recovery. 


David H. Howie of the Fiduciary Trust 
Co., of Boston, reported on studies that 
have been carried on, supported by sav- 
ings banks and trust companies and other 
investment interests. These institutions 
declared their objectives to be “the pre- 
servation of private ownership and oper- 
ation; strengthening of carrier credit, 
avoidance of political rate making, and 
removal of obstacles to voluntary rail- 
road consolidations and abandonments.” 
He favored compositions between rail- 
roads and their stockholders and cred- 
itors; concessions in Federal tax provi- 
sions. 
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Mortgage Bills 


ROPOSED amendments to the Fed- 

eral Home Loan Bank Act, now in 
the hearing stage before the House 
Banking and Currency Committee, would 
broaden the scope of mortgage invest- 
ments for all savings association mem- 
bers, placing them on an equal competi- 
tive basis with life insurance companies, 
mutual savings banks and commercial 
banks and trust companies particularly 
in the apartment house mortgage field. 
Some hold that these amendments would 
promote sharper competition in some 
phases of the trust investment mortgage 
field. 

The Senate has approved the extension 
of the Federal Housing Administration 
authority through 1940. Prior to Senate 
passage, however, and to some extent in 
the House, Congressmen warned against 
“speculation” developing in the mortgage 
field. Senator Bailey, for example, as- 
serted that the program permitted spec- 


ulation on the credit of the United 
States. He claimed that a person might 
borrow funds to speculate in real estate 
without personal risk and make a profit. 
He declared that losses will be found as 
in the case of the Home Owners Loan 
Corporation. 

While the central mortgage discount 
bank bill is apparently making no head- 
way that is discernable, the Reconstruc- 
tion Finance Corporation is toying with 
the setting up of a trial National Mort- 
gage Company, possibly with FHA <Ad- 
ministrator Stewart at the head. The 
national mortgage company idea is said 
to be growing more necessary as the*de- 
mand increases for a clearing house or 
market place for such paper. 


Tax Exempt Securities 


HE Administration’s hope to remove 

the tax-exempt provision on govern- 
ments is still alive. As the situation 
stands in broad perspective, there are 
two possibilities. One is that the newly 
reconstituted Supreme Court may have 
an opportunity to revise older legal con- 
cepts, as was done in the New York Port 
Authority case in connection with sala- 
ries of government officials. The other is 
through a new law which admittedly 
would have to go to the high court. Any 
other hope for action in this field rests 
in a constitutional amendment. This is 
a slow process unlikely of success since 
state and municipal governments are 
practically unanimous in opposition. The 
subject is under study by Senator Pren- 
tiss Brown (Michigan). He is chairman 
of a special committee charged with 
working out some plan. 

An important phase of the study 
which has been in progress has to do 
with the holders of the tax exempts. 
That is, who would be most affected if 
all future issues were to be taxed? Ac- 
cording te statistics gathered and under 
study by the Brown Committee, less than 
one-third of all holdings are in the hands 
of those who do not benefit at all from 
the tax exemption. 

Individuals with net incomes of over 
$5,000, and estates, trust companies and 
partnerships, are estimated to hold a 
little more than 20 percent of the whole. 
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Such investors are subject to high sur- 
tax rates and hence would be the chief 
source of additional taxes, were future 
issues of such bonds made subject to in- 
come taxes. 


The whole subject of taxes has become 
a New Deal headache these days. The 
Treasury Department has ready a new 
tax program which, as has been gener- 
ally publicized, would smooth out some 
of the complicated and overlapping fea- 
tures. Undersecretary Hanes and Sec- 
retary Morgenthau are waiting to pre- 
sent at least a part of their studies. It 
has been indicated that they will not 
propose to Congressional committees any 
definite program but, as in the case of 
security taxes, various alternative sug- 
gestions. These will be based on revenue 
raising possibilities. Speculation as this 
is written is largely useless since any 
bills to be offered will be widely publi- 
cized prior to any action. This much 
may be known: if Undersecretary Hanes 
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has his way, trust companies, estates, 
and institutions, will benefit either in less 
computation effort or outright reduction. 


Bank Agency Reorganization 


HILE bank supervisory agency re- 
organization, revamping and reas- . 
signing is ever a ticklish subject for 
conjecture, Comptroller of the Currency 
Delano has come out boldly in the de- 


Principal Classes of Holders of Direct and Guaranteed Government 
Obligations and the Estimated Amounts of Their Holdings on 
June 30, 1938 


Holders 
All insured commercial banks - 
Mutual savings banks 
Other commercial and private banks 


Subtotal—all commercial and savings banks - 


(In Billions of Dollars) 
Guaran- Total 
teed direct and 
obliga- guaranteed 
tions obligations 
2.4 13.6 
2.7 
5 


16.8 


Direct 
obliga- 


Individuals (including fiduciaries, estates, etc.): 
U. S. Savings and Adjusted Service bonds 


Other obligations! 
Subtotal—individuals 


Insurance companies 
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Tax-exempt organizations? 
Federal Reserve banks 


Federal agencies and trust funds® 


State and local Government investment funds 


4.8 


*Under $50 millions, and under % of 1 percent of the total outstanding. 
1Includes foreign holdings, which are estimated at less than $100 millions. 
2Other than mutual savings banks and insurance companies exempt from Federal in- 


come tax. 


3Excludes RFC notes held by the Treasury. 
Bulletin of the Treasury Department for February 1939. 


Source: 
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fense of his Office from disturbance and 
seems to be holding his own. On the 
other hand the Federal Reserve Board’s 
constant insistence that a Congressional 
study of the whole subject is necessary 
is finding increasing favor. 

Senator Wagner has such a resolution 
pending, looking toward a committee to 
pursue the matter during Congressional 
recess. It would not be surprising if the 
resolution were passed before Congress 
adjourns. Should it be, trust depart- 
ments and supervision over them cer- 
tainly would be included, and trust men 
would need to be on the alert. 


S. E. C. Chairman 


Jerome N. Frank was elevated this month 
from member (since 1937) to chairman of 
the Securities and Exchange Commission — 
succeeding Justice William O. Douglas. Mr. 
Frank’s ability to take a broad and forward 
looking view of the problems underlying se- 
curity issuance and corporate finance are 
constructively illustrated in his address in 
the Nov. 1938 issue of Trust Companies. 
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Profits and Prosperity 


The economic history of our country 
points clearly to the only sound solution 
for unemployment, for weak capital mar- 
kets, and for unbalanced budgets; that 
solution is the creation of a healthy, 
prosperous economy whose maximum 
powers can be generated only under 
profitable private enterprise. 

History proves further that whenever 
business profits were substantial, farm 
and labor incomes were generally high 
and Government revenues consistently 
increasing. When the profit system was 
functioning smoothly, we made lasting 
gains in security and in the building of 
what we recognize as our material civ- 
ilization. 

It is only by increasing industrial pro- 
duction through the maintenance of con- 
ditions under which private enterprise 
may make reasonable profits, that our 
existing ills may be cured. 

There are a number of places where 
sympathetic action by Government might 
help restore courage and willingness to 
launch out in new enterprises. It is es- 
sential that we direct our energies to- 
ward every move that will encourage our 
people to invest in enterprises which will 
put men back to work. 

JOHN W. HANES, Undersecretary 
of the Treasury, before Indiana Bank- 

ers Assn., May 1939. 


Cost of Liquidating Closed Ohio 
Banks 3.2% of Deposits 


An analysis made by J. M. Whitsett of 
the Department of Economics of the Ohio 
State University shows that during the 8 
years from 1930 to 1937, inclusive, 211 State 
banks, having deposits of $518,692,000, were 
closed and that the total expenses of liq- 
uidation amounted to $16,645,125, or 3.2% 
of the deposits. 


Of these banks, 47.7% had capital of $25,- 
000 or less and almost 75% of $50,000 or 
less. Moreover, slightly less than 30% of 
them were in communities smaller than 500 
people and over 50% in communities of less 
than 1000 population. 

Mr. Whitsett also records that the aver- 
age percentage of deposits recovered from 
132 banks in which receivership has thus 
far been completed amounts to 69.8% 





Summary Of A.B.A. Executive Council Meeting 


OR the fifth consecutive year a net 

gain in membership in the American 
Bankers Association, which now totals 
13,657 banks, was reported to the annual 
Spring Meeting of the Executive Coun- 
cil of the Association in session at Hot 
Springs, Va., April 23-26. 

H. H. Griswold, president of the EI- 
mira Bank & Trust Company of Elmira, 
New York, reporting as chairman of the 
Bank Management Commission of the 
Association, said that the commission 
would “strive continually for better bank 
management through research and edu- 
cation. Bankers everywhere realize the 
necessity of meeting public needs in 
banking by adopting modern methods 
and systems based on practical research 
and directed toward the common objec- 
tive of sound and profitable banking.” 

An increase in membership to 65,232 
bank employees enrolled in courses of 
study of the American Institute of Bank- 
ing was reported by Milton F. Barlow, 
president of the Institute and cashier of 
the National Citizens Bank, Mankato, 
Minnesota, This is likewise the fifth 
consecutive year that Institute member- 
ship and class enrollment have increased 
over the previous year. Last year 622 
bank officers attended The Graduate 
School of Banking conducted by the As- 
sociation at Rutgers University. 

In the report of the State Banking 
Division of the Association, H. W. 
Koeneke, president of the division and 
president of The Security Bank of Ponca 
City, Oklahoma, said that “The Division 
believes in the principle of voluntary 
membership in harmony with the orig- 
inal conception of the Federal Reserve 
System as twelve voluntary regional 
federations of banks, with their activi- 
ties coordinated through the Federal Re- 
serve Board. The Division will seek re- 
peal at the most advantageous moment 
of this provision in the law which re- 
quires that all non-member banks with 
deposits of $1,000,000 or more which are 
members of the Federal Deposit Insur- 
ance Corporation must become members 


of the Federal Reserve System after July 
il, wee 


Trust Division Activity 


Samuel C. Waugh, executive vice pres- 
ident and trust officer of the First Trust 
Company of Lincoln, Nebraska, and pres- 
ident of the Trust Division of the Asso- 
ciation, reported that the division was 
collecting information for the publication 
this summer of a new edition of the trust 
directory. This directory, the third edi- 
tion in five years, will list the names of 
over 9,000 trust men and women, approx- 
imately 3,000 trust institutions in 1,700 
cities and towns, and will give the capital 
and resources of each institution. In ad- 
dition the directory will list the officers 
of all local trust institutions, including 
trust divisions and committees of state 
associations in state, county, and city 
fiduciary associations. 

In the near future a comprehensive 
manual on common trust funds will be 
published, based on a study of four years 
by the Committee on Common Trust 
Funds. 

He said that “during the past year the 
trust division has been giving its atten- 
tion to what many of us consider a major 
problem and responsibility. We believe 
there exists today a definite need for a 
broad educational program to be carried 
on locally by individual institutions and 
nationally by the trust division, to give 
the public a better understanding of 
corporate trust service. We are fully 
aware of the existing prejudice against 
trust service, based, in most instances, 
on mis-information or lack of informa- 
tion. We feel that this constitutes a 
formidable barrier, and a definite chall- 
enge, to our efforts in expanding public 
acceptance of trust service. 


“Much preliminary work has already 
been done by our Committee on Trust 
Information in studying the problem 
and drawing up plans for a broad educa- 
tional program. This committee expects 
to make definite recommendations as soon 
as possible to the officers of the division.” 
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Legislation 


The Committee on State Legislation, 
according to the report presented by Carl 
K. Withers, chairman of the committee 
and president of Lincoln National Bank, 
Newark, New Jersey, devoted consider- 
able attention to “the development of a 
program for future consideration and 
possible legislative proposal, including in 
the main an extensive study and state- 
ment of principles on the subject of bank 
supervision; a similar study of escheats, 
and finally, proposals for further study 
and cooperative effort on the subjects of 
dormant and inactive accounts, mortgage 
foreclosure and safe deposit practices.” 
The committee adopted a revised resolu- 
tion requesting the American Bankers 
Association to urge the Comptroller of 
the Currency and each of the respective 
state supervisory authorities to co-oper- 
ate with each other toward the elimina- 
tion, insofar as it might concern the re- 
spective supervisory authorities, of com- 
petition in the granting of bank charters. 


In the report of the Savings Division, 
P. R. Williams, president of the divi- 
sion and vice president of the Bank of 
America N. T. & S. A., disclosed that the 
Division’s committee on real estate mort- 
gages was proposing a uniform mortgage 
law and uniform mortgage foreclosure 
procedure. He pointed out that a study 
made by that committee revealed that 
“the cost of placing mortgages from the 
standpoint of the mortgagor, the cost of 
foreclosure, and the time consumed in 
foreclosure in many states are far from 
being satisfactory. In consequence, the 
flow of mortgage money has slowed down, 
the liquidity of the mortgage account 
is reduced. It would appear, therefore, 
that uniformity in our mortgage laws is 
necessary. If a satisfactory mortgage 
law could be developed and a uniform 
mortgage foreclosure procedure devised, 
and these measures adopted in several 
leading states, particularly in those 
where the present law is found to be 
most cumbersome and costly, it should 
not prove difficult to have it enacted in 
other states.” 


Bi-State Trust Conference Held 


HE Oregon-Washington Bi-State 
Trust Conference held at Chehalis, 
Washington, on May 5, 1939, was in the 
nature of a round table discussion on: 
Bills submitted at the 1939 sessions of 
the Washington and Oregon Legisla- 
latures; Uniform Trustees Accounting 
Law; Uniform Stock Transfer Law; Un- 
iform Principal and Income Law. 
Codification of present inheritance tax 
laws; investment of guardianship funds 
in legals; cost of labor of preparing in- 
come tax returns for trust accounts and 
beneficiaries; liability for losses occa- 
sioned by agents of a trust and neces- 
sity for insurance and surety bonds; 
storage of old records and necessity for 
keeping them; Oregon Income and Prin- 
cipal Act; filing federal estate tax re- 
turns as soon as possible, or filing them 
between twelve and fifteen months after 
date of death; procedure in non-inter- 
vention wills in Washington for informa- 
tion of Oregon transfer agents. 
Investment in F.H.A. loan title II 
mortgages, and loss of insurance feature 
if distributed to beneficiary; revision of 
trust investment laws; the problem of 
distributing annually; the increase in 
U. S. Savings Bonds to beneficiaries and 
being required to pay income tax at 
maturity on the total increase; trust in- 
vestments; escrow fees; trust fees; de- 
sirability of obtaining title policies on 
real estate coming into estates and 
trusts; desirability of having wills drawn 
in proper shape and form and suggesting 
changes to testator or his attorney at 
the time will is drawn or immediately 
thereafter; amortization of premiums. 
E. R. Sweney, President of the Wash- 
ington Corporate Fiduciaries Associa- 
tion, and who is Vice President and 
Trust Officer of the Old National Bank 
& Union Trust Company of Spokane, 
presided over the meeting. There was 
a very good attendance of Washington 
and Oregon trust men, who expressed 
themselves as being very well pleased at 
the results obtained at the meeting, and 
the very excellent discussions. 
C. A. Nicholson, Secretary, The Cor- 
porate Fiduciaries Assn. of Washington. 





Municipal Bonds for Investment 


Security of Principal a Primary Consideration 
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SHALL assume for the sake of clar- 

ity that as far as bond investments 
are concerned only government securi- 
ties are in the field of “‘money bonds.” 
We shall therefore consider municipal 
bonds, which term I shall use to cover 
both state and municipal issues, togeth- 
er with all corporate bond issues, as 
“credit bonds.” 


It is important that we have a proper 
conception of the security supporting 
municipal bonds. In speaking of secur- 
ity, I refer primarily to the security of 
principal. It was the conclusion of the 
Municipal Securities Committee of the 
Investment Bankers Association of 
America, appointed in October 1937, 
that the rating agencies failed to give 
suitable recognition, in rating munici- 
pal bonds, to the “security of princi- 
pal’ factor. The committee specifically 
objected to the use of the same symbols 
for municipal bonds as are used for cor- 
porate issues, believing that this results 
in comparisons which confuse the pub- 
lic and reflect unfairly on municipal 
bonds. Similar credits are not being 
compared when corporate and munici- 
pal bonds are placed side by side, but 
because the same symbols are used, the 
implication is that a corporate bond 
rated “A” is as well secured as a muni- 
cipal bond carrying the same rating. 


Looking at the Record 


Experience clearly demonstrated in 
the past few years that, even though 
many municipalities had experienced 
some financial difficulties, such difficul- 
ties in most instances were only tem- 
porary in character and relatively little 


From address delivered at the round table con- 
ference on investment policies for commercial 
banks at the Eastern Regional American Bankers 
Association Conference on Savings and Commer- 
cial Banking, New York City, March 9, 1939. 


money had been lost by the holders of 
municipal securities as compared with 
substantial sacrifices and losses sus- 
tained by holders of corporate bonds. 
Where municipal defaults had occurred 
they had involved principally a delay 
in payment or the possible extension of 
maturities as compared with important 
adjustments of principal in the case of 
many corporate issues. 

The study covered defaults subse- 
quent to 1929, (since there had been 
practically no defaults of any impor- 
tance prior to that time), running for — 
a period of 90 days or longer and ap- 
plied to general obligations of munici- 
palities with a population of 5,000 and 
over. Drainage, irrigation and sewer 
districts, also special assessment bonds, 
were excluded as not coming within the 
scope of the study, as such instruments 
did not represent general tax obliga- 
tions. 

Of the 42 states reported upon it is 
significant to note that 57 per cent of 
the defaulting municipalities and 65 
per cent of the principal amount of 
bonds in default settled their difficul- 
ties without a reduction of either prin- 
cipal or interest. Twenty-nine per cent 
of the bonds affected accomplished ad- 
justment with a reduction of interest 
only. Only two municipalities (144%) 
found it necessary to reduce both prin- 
cipal and interest. The remainder, or 
about four per cent, are still unsettled. 


Comparative Range of Prices and Yields 


There is, I believe, an erroneous con- 
ception regarding the marketability of 
municipal bonds as compared with cor- 
porate issues, due largely, no doubt, to 
the fact that municipal bonds are not 
sold on exchanges and records of trans- 
actions are not, therefore, available to 
the same extent. 
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The price variances between corpo- 
rate and municipal bonds under fav- 
orable market influences is a matter that 
should concern discriminating buyers. 
A study of price ranges from January, 
1928 through the year 1938 indicates 
the following interesting comparisons.* 

The market fluctuations in good and 
bad markets was 119 per cent greater 
in the 40 corporate bonds and 47 per 
cent greater in the 120 corporation 
bonds than in municipal bonds during 
the period under review. It is only fair 


past decade is quite convincing that 
such costs should be financed from cur- 
rent income and not borrowing if other 
essential services are to be continued 
or debt burdens are to remain within 
such limits as will assure a reasonable 
credit position. 


Appraising Management 


The promise to pay on the part of 
municipal governments does not sub- 
mit to as simple mathematics as can on 
occasions be applied to corporate cred- 


Range 


Jan. Jan. High Ave. Yield or Low Ave. Yield or in 
1928 1939 Low Average Price High Average Price Yield 


40 corporate bonds 4.67% 5.64% 10.17% 
120 corpora- 

tion bonds _.... 4.83% 3.85% 8.01% 
20 municipal bonds 3.87% 2.78% 5.63% 


New York City 
3.86% 6.00% 
5.95% 


to point out in this respect that the 40 
corporate bonds mentioned included 20 
railroad issues, and the 120 corpora- 
tion bonds included 40 railroad issues. 


Influence of Prejudice 


I wonder if we realize how important 
a factor prejudice is in the selection of 
investments. The strongly held views 
of one individual who sits on an invest- 
ment committee, is apt, on occasions, to 
be responsible for established policies 
which just do not make sense. It is my 
impression that personal peeves or pre- 
judices are more common in viewing 
municipal credits than most others. 

I am more greatly concerned today 
with the public relief problem and the 
difficulty that this presents in. balancing 
municipal budgets than any other one 
factor. The disposition on the part of 
certain municipalities to fund such 
costs in part year after year presents 
an accumulating debt load for which 
there is no compensating capital, asset 
or improvement. Experience in the 


*Dow Jones selections are used for the forty 
corporate bonds and twenty municipal bonds aver- 
ages shown. The averages used for the 120 corpo- 
rate bonds are Moody’s and the Bond Buyer’s 
record is used for New York City obligations. 


(May 1932) 3.70% (Nov. 1936) 6.47% 


(June 1932) 3.67% (Apr. 1987) 4.34% 
(May 1933) 2.68% (Jan. 1937) 2.95% 


(July 1932) 2.96% (Jan. 1937) 3.04% 
(May 1933) 


its. Management in both government 
and private enterprise is an important 
consideration. Usually the character 
and continuity of such management can 
be more satisfactorily determined, how- 
ever, in the latter field. 


Bad and incompetent management is 
injurious to municipal credit as it is to 
private credit, and the wisdom of the 
electorate is not always to be relied 
upon. In spite of this and the fact that 
one can recall various serious inefficien- 
cies and abuses in times past, the fun- 
damental security supporting municipal 
bonds has withstood quite effectively 
the ravages and damaging effects of 
such misfortunes. The character of the 
population and the probable extent to 
which it will submit to continued cost- 
ly and inefficient management of public 
affairs is the best way of judging this 
frequently doubtful factor. 


Prompt Decisions Required 


In considering purchases of munici- 
pal bonds it is of special value to have 
sufficient knowledge of the general sub- 
ject so that unnecessary delays can be 
avoided. This is due to the fact that 
the decisions to buy must usually be 
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made promptly if one is to secure the 
maturities that may be desired. The 
risk assumed by municipal dealers, par- 
ticularly in view of the very large com- 
mitments involved on occasions, necessi- 
tates a prompt reoffering of the bonds 
so that at least a fair portion of the 
commitment can be liquidated with the 
least possible delay. 


While the total issue may be a sizable 
amount, the amount of bonds available 
in any one maturity are apt to be quite 
limited. With the keen demand for the 
shorter maturities that exists today, it 
is particularly difficult to secure such 
maturities. If one cannot give an im- 
mediate answer when an offering is 
made of such maturities, there is apt to 
be very little chance of obtaining the 
bonds if they are fairly priced. 

The most satisfactory results can be 
obtained when discretion is left with an 
individual who is equipped to exercise 
such discretion and only matters of 
broader policy are determined by com- 
mittee action. 


Tax Exemption Removal 


The present agitation for the elimina- 
tion of exemption privileges on munici- 
pal securities has interjected a new ele- 
ment of doubt in the minds of many. I 
believe that no immediate effort will be 
made to do this by legislation as apply- 
ing to income on securities, although it 
may be attempted as applying to salar- 
ies. If I am correct in this belief there 
is no reason to be exercised at this time 
in regard to the tax exempt status of 
outstanding issues of the states or their 
political subdivisions. 


Although no proposal has been made 
to tax the income from such bonds and, 
in fact, clear denials were made of any 
such intention, nevertheless the fear has 
existed that if the right were recog- 
nized in Congress to tax future issues 
by legislative enactment, a later Con- 
gress, because of the power thereby 
recognized and established, might, un- 
der pressure, seek to tax outstanding 
issues. A constitutional amendment 
with suitable safeguards would guard 
against any such contingency. 


Portfolios of the Future 


With a return to improved business con- 
ditions, and faith in the future of private 
capitalism, the future portfolio of savings 
banks will probably shape up as follows: 

First mortgage loans on real estate will 
continue to be the backbone of the earning 
assets structure. 


United States Government obligations, be- 
cause of quality and marketability, will con- 
tinue to be attractive for liquidity purposes. 


Industrials will come into increasing favor 
since they will represent live, wide-awake 
business, less affected by public control and 
the social forces that have complicated mat- 
ters for the railroads and public utilities. 
High grade corporates will crowd Govern- 
ments for income. 


Public utility issues will run a poor sec- 
ond choice unless the industry can free it- 
self of burdens arising from outside influ- 
ences and improves its internal financial 
practices. There is the tendency still in 
utilities today, as there has been in the rail- 
roads, to treat debts as perpetual. In 
many cases maturity of bonds marks the 
date for debt renewal rather than payment. 

A return of railroad securities to respect- 
ability from the savings banks’ viewpoint is 
far removed. Events are seeming to lead 
even further away from satisfactory earn- 
ing conditions. Government ownership, 
therefore, looms larger as a possibility. 


Municipals will continue to play as doubt- 
ful a role as they do now. They are and 
probably will continue to be, so long as they 
are tax exempt, less’ remunerative for sav- 
ings banks as compared with corporates, 
except under circumstances where they will 
represent inordinate risks. Some munici- 
pals will probably still be showing signs of 
present extravagances even after the Fed- 
eral Government has cleaned house. The 
ease with which requirements can be fi- 
nanced today by going into debt is a debili- 
tating influence. Municipals will not com- 
pare favorably as to marketability with 
either sound corporates or Governments. 


In all cases yield differentials will be the 
real determinant at any given moment, but 
it can be assumed that the differentials must 
be much wider than they are today before 
portfolio managers will become willing to 
assume other risks than those inherent in 
Government bonds.— August Ihlefeld, Jr., 
president, Savings Banks Trust Co., New 
York, before New Jersey Savings Banks 
Assn. 





Open Korum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trusts and Estates are invited to express opinions, sug- 
gestions and inquiries on matters of interest to fiduciaries, for presentation 


and discussion in this department. . 


Resolving the High Cost of Confusion 


Dear Sir: 

Your editorial in the April 1939 issue, 
entitled “The High Cost of Confusion,” 
in my opinion, is very timely. So far 
as we can see, there is no remedy for the 
ever-increasing complications of that 
part of fiduciaries’ work relating to tax- 
es and investment. Undoubtedly, too 
much time is spent and expense incurred 
by fiduciaries because of legal impedi- 
ments. Trust men must at all times be 
alert to avoid the mental attitude ex- 
pressed in the phrase “It can’t be done.” 

Our job, being primarily to serve the 
interests of our beneficiaries, is to ever 
assume the attitude that if it is right 
and proper and for their best interests, 
it not only can be done but will be done 
and done promptly. The efforts of the 
Trust Division’s Committee on Fidu- 
ciary Legislation have been directed to- 
wards the removal of as many legalistic 
impediments to prompt and businesslike 
administration of fiduciary business as 
possible. In such of the states as have 
adopted the Pennsylvania Rule as to ap- 
portionment, in my judgment, a lot of 
time and expense could be saved by sub- 
stituting the provisions of the Uniform 
Principal and Income Act. 

Trust men will recall the able dis- 
cussions of Messrs. Kieferdorf, Spotts, 
and others on “Proxy Problems.” This 
would be solved by one of the provisions 
of the Uniform Trusts Act. Those 
who use nominees holding stock ex- 
change securities would avoid the sit- 
uation that arose in New York and had 
to be cured by statute by adopting an- 
other provision of the Uniform Trusts 
Act. Another provision of this Act 


would relieve any worries that may be 
in the minds of trust men on the ques- 
tion of depositing with themselves trust 
funds. 

In my opinion, it is most unfortunate 
that both in Oklahoma and Minnesota 
efforts to secure the enactment, during 
the last legislative season, of a compre- 
hensive Trust Act failed. My advice is 
that these statutes will be enacted by 
the next legislature in these states, 
when more time has been given to their 
study. Trust men throughout the coun- 
try should study these proposed. Codes 
as well as the Louisiana* and Kansas** 
Codes already adopted. Legislation of 
this character will, in my judgment, go 
a long way in meeting the very serious 
situation that your very able editorial 
clearly sets forth. 

Richard G. Stockton 


Vice-President and Trust Officer, Wachovia Bank 
and Trust Co., Winston-Salem, N. C., chairman, 
, Committee on Fiduciary Legislation. 


*See October 1938 issue. 
**See article in this issue. 


German Inheritance Credits 


As a result of the item on page 47 of the 
January 1939 issue, we have received re- 
quests for information as to the procedure 
to be followed by American claimants to es- 
tates of persons deceased in Germany. Full 
details as to the many technical require- 
ments may be obtained by writing to the 
Bureau of European Affairs, Department of 
State, Washington, D. C. for the “Informa- 
tion Sheet” revised as of April 12, 1939. 

2 SH 

Robert Randle Gilbert, first vice president 
of the Federal Reserve Bank of Dallas, 
Texas, has been elected president. 
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Digests of Graduate School Trust Major Theses* 


HE following brief comments on 

theses submitted by students of the 
Class of 1937 majoring in trusts at the 
Graduate School of Banking, A.B.A., are 
designed to indicate their scope for the 
benefit of any readers interested in the 
particular subjects. 


The Bases of Trustees Compensation 


Louis W. Fischer, assistant vice presi- 
dent, American National Bank & Trust 
Co., Chicago, discusses the inadequacy 
of present methods of charging fidu- 
ciary fees, based on an examination of 
29 schedules. He points out that trusts 
with the same dollar volume will pro- 
duce varying profit (or loss) because of 
the difference in number of investment 
units, income beneficiaries, investment 
turnover and other factors, indicating 
that activity, rather than dollar value, is 
the factor which determines profit or 
loss. 

The next chapter suggests elimination, 
by proper draftsmanship, of needless 
work and responsibility for the trustee, 
such as amortization of premiums. The 
most important steps to be taken how- 
ever, are cost analysis on a uniform 
basis, and definition of normal services. 
Mr. Fischer points out that, while many 
schedules refer to fees for extraordinary 
services, nowhere is it indicated what 
ordinary services are. Minimum fees 
should then be computed on the basis of 
the volume of work to be done. 

After reference to the service charges 
made in the corporate trust division, Mr. 
Fischer discusses “management fees” 
depending on the nature of the duties 
to be performed, i.e. ministerial or dis- 
cretionary, giving a very clear and de- 
tailed account of the application of his 
suggestions. The following chapter deals 
with the matter of allocation of fees, and 
urges greater flexibility in trust instru- 
ments on this point. The vital factor 
here is distribution of the commission 


*From time to time in the past we have pub- 
lished excerpts from the 1937 theses. These com- 
plete the list of those available for publication. 


load between life tenant and remainder- 
man. 


Adaptability of Mortgage for Trust 
Investment 


W. F. Worthington, assistant trust 
officer, First National Bank in Dallas, 
Texas, argues that “mortgages properly 
made, as to safety of principal, are in- 
contestably shoulder to shoulder with the 
very highest forms of investments eli- 
gible for trust funds and when so made 
provide, over long periods of time, the 
most fertile source of adequate income 
offered by all securities falling within 
this primary classification.” After trac- 
ing the history and development of the 
mortgage, Mr. Worthington discusses the 
qualifications of an acceptable mortgage: 
rigorous valuation, limitation of loan to 
50% of value of property, amortization 
and character of property, with the first 
being perhaps the most important. 


He reveals the experiences with mort- 
gages in various parts of the country, a 
majority of the trust institutions con- 
tacted reporting negligible losses where 
they had to foreclose, substantiating the 
author’s conclusion referred to above. 


Liabilities of Trust Institution In 
Absence of Fault 


Allen N. Stainback, vice president and 
trust officer, The County Trust Co., 
White Plains, N. Y., discusses three main 
points under this head: mistake of law 
by trustee as to existence or extent of 
duties and powers; mistake on part of 
trustee in making payment or convey- 
ance to wrong person; and liability prop- 
erly incurred by trustee to third person 
where the trust estate is insufficient to 
indemnify trustee. In all three, the au- 
thor shows that the trustee is personally 
liable even though he acted without fault. 


Trust Investment Policy for Small 
Institutions 


Sherburn M. Driessen, assistant cash- 
ier, Marshall and Ilsley Bank, Milwau- 
kee, Wis. discusses very ably the statutes 
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Our with 
things Delawarean can be useful 


close acquaintance 


to other trust institutions serving 
estates with Delaware interests. 


WILMINGTON, DELAWARE 


and decisions in his own state as to trust 
investments, although the first portion 
of his thesis, dealing with personnel, 
forms and records, is of general applica- 
tion. He suggests the following approx- 
imate proportions for a “legal” trust 
portfolio: U. S. Government bonds, 10%; 
Canadian bonds, 5%; municipal bonds, 
20% ; railroad bonds, 20% ; Public Utility 
bonds, 30% ; individual real estate mort- 
gages, 15%. 


Legal Investment of Trust Funds 


N 1936 Virginia amended its law gov- 

erning the investment of trust funds, 
adopting for the first time in its history 
definite tests to measure the eligibility 
of corporate bonds and preferred stocks*. 
In a very able thesis, which should be 
of great interest in other jurisdictions 
as well, submitted in partial fulfillment 
of the requirements of the Graduate 
School of Banking, T. Kenneth McRae** 
of the First and Merchants National 
Bank of Richmond, Virginia, discusses 
the various sections of the law, compar- 
ing it with the laws of several other 
states, indicating weaknesses in it, and 
pointing out the difficulties with which 
trustees are encountered because of con- 
finement to a set of rigid rules. He con- 
siders also several investment essentials 
not covered by the law, and formulates 
an investment program based on exper- 
iences of recent years. 


*Reported in September 1936 issue of Trust 
Companies, page 374. 
**Class of 1938. 


After outlining the law, enumerating 
the most important changes, Mr. McRae 
mentions the provision that the “Bureau 
of Insurance and Banking of Virginia 
is required to prepare annually and trans- 
mit to the clerks of each of the circuit, 
corporation and chancery courts of the 
State a list of securities which come 
within the provisions of the act.” The 
list is not intended to be all inclusive nor 
does the listing of any security imply 
the approval of it by the Bureau. 

He then presents tables showing the 
comparative requirements under the laws 
of Virginia, Delaware, New York and 
Pennsylvania, as to corporate bonds and 
preferred stocks. As far as the author 
could determine, Virginia is the only 
state in the United States which writes 
into its law definite tests for the legality 
of corporate preferred stocks. 

In the succeeding chapter, Mr. McRae 
discusses items of analysis not prescrib- 
ed by law, including retention or sale of 
original investments, purpose of trust, 
uninvested trust funds, constant super- 
vision of investments, diversification, 
economic conditions, trends in the corp- 
oration’s earnings, corporate manage- 
ment and disputes, protective features 
of the security, factors affecting the par- 
ticular industry, social utility of the in- 
dustry, marketability, price, the size of 
the account and taxation. As the final 
note in this chapter, the author warns 
that while the one case on the point holds 
that the statute is permissive rather than 
mandatory, trustees would do well to 
proceed on the premise that it is confin- 
ing until definitely proved otherwise. 

The next chapter posits the question, 
why any laws on trust investing? It is 
Mr. McRae’s opinion that a majority of 
trust men, especially in well equipped in- 
stitutions, prefer the Massachusetts rule 
because often excellent investment op- 
portunities cannot be availed of due to 
the rigidity of the legal list. He points 
out the weakness of a legal list, taking 
the history of New York “legals” dur- 
ing the years 1932-’37 as an illustration. 

After examining each classification 
under the Virginia law, the author de- 
votes several pages to consideration of 
preferred stocks, pointing out that the 
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legislature recognized the inferior invest- 
ment position of such securities by re- 
quiring more stringent tests. 

He then proceeds to a discussion of 
trust investment policy, suggesting the 
following percentages, subject to the re- 
strictions of the trust instrument and 
the required income of the account: 


Prime long term bonds 15% 

Real Estate Mortgages 15% 

Prime medium term bonds 20% 
Prime short term bonds & notes 35% 
High grade preferred stocks 15% 


As to diversification within these 
groups the following ratio is suggested: 


U. S. Goverment 30% 

State and Municipal 10% 
Real Estate Mortgages 15% 
Railroad Bonds 10% 

Public Utility Bonds 15% 
Industrial Bonds 5% 


Preferred stocks (including both pub- 
lic utility and industrial—railroads do 
not meet present requirements) 15% 


The final chapter deals with classifica- 
tions which do not satisfy existing stan- 
dards, the author believing such a dis- 
cussion worthwhile “since subsequent 
events may lead to the adoption of stan- 
dards or tests that would make them 
legal investments.” 


100 Years of Banking 


The Parkersburg National Bank of 
Parkersburg, West Virginia, has joined 
the ranks of the select few banking insti- 
tutions who have continuously served 
their communities for 100 years. 

The bank was founded in 1839 as a 
branch of the Northwestern Bank of Vir- 
ginia and was issued a charter under 
the National Bank Act in 1865 during 
the Civil War period when the State of 
West Virginia was formed. 

Parkersburg was a village of only 
1,500 people when the bank opened. 

Regarding its one-hundredth anniver- 
Sary the bank had this to say: “Age in 
itself means little. It is the experience 
that comes with age—the growth, ex- 
pansion, development, refinement of qual- 
ities, and the lessons learned which mean 
much.” 


1894 


MARYLAND 


}TRUST COMPANY 
BALTIMORE 


Federal Reserve System 
Since 1917 


Cost of Handling Escrows 


The average cost of Spokane, Wash. 
banks for handling escrows has been de- 
termined by a committee of the local As- 
sociation of Bank Auditors and Comp- 
trollers. The figures are: initial cost 
to open an escrow and set up on the 
bank’s records, 97c; monthly cost of 
maintaining an escrow, exclusive of dis- 
bursements, 26c; each disbursement, 
10c. 


Thus, a new escrow on which there 
were twelve monthly disbursements 
would cost for the first year $5.29; each 
subsequent year would cost $4.32. 


re) 


B. STAFFORD MANTZ, executive vice 
president and treasurer of the Corporation 
Trust Company in New York and a director 
of many other corporations, died while on 
a vacation in Miami, Fla. Mr. Mantz was 
56 years old and had been associated with 
the Corporation Trust for many years. 





Investment Advisory Service 


A Co-operative Approach to Bank Investment Problems 


H. C. SAUVAIN 


Director, Investment Research Bureau, School of Business Administration, 
State University of Indiana 


UR Investment Research Bureau, a 

University project entirely, is staff- 
ed with University men and responsible 
only to University authorities. Great 
care has been taken to preserve the ob- 
jectivity, impartiality and independence 
of thought of the men who are carry- 
ing on the work. 

However, the project could never have 
been established in its present form with- 
out the cooperation of the Department 
of Financial Institutions of Indiana, in 
the form of a contract between the De- 
partment and the University which pro- 
vides, in effect, for the purchase of cer- 
tain services by the Department from 
the Bureau. These services are really 
bought by the Department for the state- 
chartered banks of Indiana, for it is to 
the banks that the services are rendered. 


Two Services 


There are two principal services ren- 
dered by the Bureau to the state-chart- 
ered banks. First, we publish monthly 
an Investment Bulletin, devoted to a dis- 
cussion of some phase of the problem of 
bank investments of direct and practical 
interest to the country banker. Our ef- 
forts are directed toward the country 
banker; we feel that the big city banker 
can afford to hire expert investment 
management. 

The second, and perhaps more impor- 
tant, service afforded by the Bureau is 
the analysis of the bond accounts of 
state-chartered banks at the time of the 
state examinations. We have no rela- 
tionship with national banks. After 
each examination the State Banking De- 
partment forwards to us _ photostatic 
copies of the bond lists included in the 
examination report. The identity of the 


From address before 1938 Iowa Bankers Assn. 
Convention. 


banks is not revealed to us and the bond 
accounts are known to us only by code 
number. 

When the bond lists are received in 
our office the bonds are classified on the 
basis of quality, marketability, maturity 
distribution, and _ diversification. In 
classifying bonds as to quality we use 
our own composite of the ratings of the 
four principal rating agencies. The 
composite rating is the most nearly ac- 
curate measure of the quality of a bond 
readily available. 


Improving Investment Policy 


The tables showing these classifica- 
tions of the bonds are carefully studied 
by our Analyst, who then prepares a 
memorandum presenting the Bureau’s 
comments and criticisms. This memo- 
randum discusses the weaknesses of the 
account and outlines a definite program 
for improvement of the account by the 
adoption and execution of certain invest- 
ment policies. 

V’e do not tell the banks what bonds to 
buy and what bonds to sell. It is a 
fundamental and invariable rule that we 
shall not even discuss the merits of any 
individual security issue. In the last 
analysis, the responsibility for buying 
and selling securities rests with the of- 
ficers and directors of each bank, and it 
is up to the bank management to obtain 
proper facilities and personnel to dis- 
charge this function. Given sound in- 
vestment policies a bank is not likely to 
go very far wrong in carrying them out. 

Our memorandum on each bond ac- 
count, together with the statistical anal- 
ysis, is forwarded to the Department of 
Financial Institutions. It has been the 
practice of the Department to send the 
material on to the bank concerned, with 
a statement that our comments are not 
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to be taken as those of the examining 
authority. 

We are, I believe, still in the experi- 
mental stage with only about a year and 
a half of actual operation behind us, and 
any conclusions as to results must be 
tentative. One important part of our 
job, obviously, was to win the confidence 
and good will of the bankers. Today 
I think that most of the state bankers 
of Indiana are favorably disposed to- 
ward us and genuinely appreciative of 
what we are trying to do. 


A Record of Achievement 


The best test of whether we are really 
accomplishing anything is whether the 
bond accounts of the state banks are im- 
proving. We have compiled some data, 
based on a comparison of the bond lists 
of 112 state-chartered banks as of their 
last two examination dates, which afford 
an approximate indication of the trend 
of affairs. 


We have found, first, that 59% of the 
banks studied have increased the pro- 
portion of their total security holdings 
represented by bonds bearing average 
ratings of triple B and above. That per- 
centage becomes more significant when 
you recall that bond ratings have been 
revised downward drastically during the 
last eight or nine months. 

Second, 63 percent of the banks in- 
creased the proportion of their total 
bonds regarded as of high marketability. 

Third, 82 percent of the banks have 
definitely increased the proportion ma- 
turing within five years. This has been 
very encouraging because I believe that 
the preponderance of long-term issues 
in the accounts of many banks has been 
one of their most vulnerable points. 

People in Iowa are thinking of setting 
up some sort of cooperative organiza- 
tion to assist the members of your asso- 
ciation with their investment problem. 
Somie time ago the president of the New 
York State Bankers Association recom- 
mended some such plan to the members 
of his organization and only recently I 
learned that the New Jersey Bankers 
Association is studying the idea. 

The idea of a cooperative investment 
service for banks has considerable merit. 


We hear frequent complaints about the 
inadequacy, the expensiveness and, some- 
times, the bias of investment advice and 
information now available to bank in- 
vestors. A cooperative investment ser- 
vice might overcome all of these difficul- 
ties; certainly eliminate the question of 
bias and, if efficiently operated, it should 
reduce the cost of investment advisory 
service. It is more doubtful that it could 
provide any more complete or accurate 
service than that offered by the better 
private agencies. 

Furthermore, it seems logical that 
state bankers’ associations should spon- 
sor cooperative investment services. Cer- 
tainly it is better than that some bank 
supervisory authority attempt it. 


Amortized Mortgages Winning 
Public Favor 


The principle of amortizing mortgage 
payments has become a fixed and wholesome 
factor in realty financing, according to Ber- 
nard F, Hogan, chairman of the Committee 
on Mortgages of the National Association 
of Mutual Savings Banks. Furthermore, he 
informed delegates attending the three-day 
conference of that organization, the public 
is well pleased with the principle, saying: 

“Recognizing the favorable attitude of 
the public toward home ownership and the 
necessity of making such ownership pos- 
sible under terms which may be fulfilled 
with the least possible difficulty, your com- 
mittee recommends that each institution 
study local conditions and place itself in 
readiness to offer the type of mortgage best 
suited to the individual borrower’s needs. 

“The principle has distinct advantages 
both for borrowers and lenders and its ap- 
plication is serving to do away with the 
out-worn viewpoint that a mortgage was 
something which could go on forever. In 
the case of the borrower who buys a home 
in early or middle life, amortization means 
that in his mature years he will have a se- 
cure place of refuge, relatively free of ob- 
ligation. 

“As for the lender, amortization helps to 
reduce risks and keep capital fluid, thereby 
facilitating more numerous and more ac- 
tive loans. The day of the static loan un- 
doubtedly is passing and those institutions 
which take the leadership in fostering 
amortization are laying the basis of success- 
ful banking in the future, 





Developing Trust New Business 


“Lives Of Great Men” 


HE First Camden National Bank & 

Trust Company, Camden, N. J., has 
recently printed ten little booklets en- 
titled “Lives of Great Men All Remind 
Us”—in which they very cleverly tie in 
their trust thought, applying it to the 
great men. 

The booklets will be mailed out at reg- 
ular intervals until the current supply 
is exhausted. Savings were effected by 
having the entire series printed at one 
time. Each booklet has a silhouette of 
the famous person and his or her signa- 
ture on the front cover (see cut). 


The booklet devoted to John Ericsson 
might be considered typical; the text 
states: 


“Expert or Amateur?” 


“John Ericsson—‘son of Olaf, the son of 
Nils, the son of Eric, the son of Magnus 
Stadig, the miner’—who built the famous 
Civil War ironclad, the Monitor, left an 
estate of about $100,000. An eccentric gen- 
ius who spent an even larger fortune on his 
engineering projects, Ericsson made _ be- 
quests in his will which called for an out- 
lay larger than the immediate value of his 
estate. 

“Evidently this discrepancy did not con- 
cern him. In a codicil to his will he men- 
tioned the possibility of profits from the 
manufacture and sale of future patents that 
might be granted him for improvements in 
engines. He also had various claims against 
the United States government which he con- 
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fidently expected his executor to collect and 
use to meet his bequests. 

“The unusual responsibility which Erics- 
son put on his executor—that of collecting 
claims without which bequests could not be 
met—serves to emphasize the importance of 
having a capable executor. Through super- 
ior ability alone to collect debts due an es- 
tate, such an executor may easily save heirs 
more than the fee paid him. 

“But an executor must also safeguard as- 
sets, handle claims and taxes, make actual 
distribution and finally account to the court. 
In the course of this complicated and ex- 
tended procedure, more than a score of im- 
portant steps must be taken at the right 
time and in the right manner. 

‘“Clearly, this is no task for any one in- 
experienced in executorship, even though 
assets may be liquid and a careful plan of 
distribution has been worked out allowing 
for all possible contingencies, including 
ready cash to meet taxes and other claims. 

“Whatever the condition of one’s estate, 
one’s choice of executor will lie between 
someone who either is or isn’t particularly 
well qualified. 


“When employing a doctor, an attorney, 
an architect or other professional aid, most 
of us prefer the expert to the amateur. Why 
shouldn’t the same hold true when selecting 
some one to distribute assets the accumula- 
tion of which may represent a lifetime of 
effort?” 


An interesting sidelight on the series 
is that the booklets were printed by the 
Franklin Printing Company, of Phila- 


CAESAR AVGVSTO 





TRUSTS and ESTATES 


delphia, founded by one of the “Great 
Men,” Benjamin Franklin. 


Automatic Time Service 
Installed 


An Audichron time system has been 
placed in operation by the Montclair 
Trust Company, Montclair, N. J., to pro- 
vide a twenty-four hour service to the 
community. 


The process of obtaining the time is 
a simple one. The telephone subscriber 
merely calls the exchange number, Mont- 
clair 2-1700, a new number, and is con- 
nected with the Audichron from which 
a pleasant human voice recorded on 
sound film answers. 


Over each record is mounted an exciter 
lamp which causes a small beam of light 
to pass through the film with a photo- 
electric cell popularly known as the elec- 
tric-eye, and is then passed into ampli- 
fying tubes and relays which in turn 
distribute the message and time to each 
of the eight incoming lines. The time 
is checked and corrected each minute. 

Montclair 2-1700 is so designed that 
it can handle eight calls at the same time 
without any caller getting a busy signal 
or split message. 

On the recording used in the first week 
of service by the trust company, six 
courtesy messages were being interpo- 
lated between the time announcements. 
One is “It is a pleasure for Montclair 
Trust Co. to give you the correct time,” 
then follows the time announcement. 
The other five messages are: “As one of 
Montclair Trust Co’s. many services we 
gladly give you the correct time”; “An- 
other community service by Montclair 
Trust Co’s. metropolitan bank’; ‘Mont- 
clair Trust Co. is pleased to give you the 
correct time’; “Courtesy of the Trust 
Co., Montclair’s metropolitan bank’; 
“Courtesy of Montclair Trust Co.” The 
second week of service the disk will car- 
ry announcements advertising the bank’s 
checkmaster no-minimum-charge  ac- 
count checking service, and the other to 
call attention to the bank’s fur storage 
service. 
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Additional bank services will be ad- 
vertised via the Audichron as the “time 
wears on.” A similar service is in oper- 
ation in more than forty cities in the 
United States, of which three sponsors 
are banks outside the metropolitan area. 


COW: 


GOD SAVE THE KING 


N this memorable occasion when, for the first time in 

history, a reigning British Sovereign has honoured us 

with a visit to this country, Canadians remember the solemn 
words of the proclamation of his accession:— 


... with one Voice sii Consent of Tungue and Heart, publish and 
proclaim ... our only lawful and rightful Liege Lord George the Sixth. .: 

oe win we do acknowledge all Faith and constant Obedience with all 
hearty and humble Affection . . . 


THE ROYAL TRUST COMPANY 


ao ee 


Women Trust Solicitors 


The question of women trust solici- 
tors has been exposed again, this time 
by Jordan C. Ownby, editor of the Trust 
Development section of the Financial Ad- 
vertisers Association Bulletin. 

Mr. Ownby has received some twenty 
odd replies to a questionnaire of his on 
the subject and some stout fellows can- 
didly expressed themselves as heartily 
against women trust solicitors. As a 
matter of fact the evidence Mr. Ownby 
has presented indicates a large major- 
ity in all sections of the country is op- 
posed to women solicitors. The final 
results are yet to be tabulated. 


An unconfirmed report states that 
Mr. Ownby has recently refused a per- 
sonal invitation to attend a conference 
of the Association of Bank Women. 
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Buenos Aires Trust Advertising 


The River Plate Trust, Loan & Agency 
Co. Ltd., Buenos Aires, promotes trust 
business by having printed on cards about 
6 in. x 3% in. messages that read: 


Investments In Bonds and Shares 


The River Plate Trust, Loan & Agency 
Co. Ltd., Avda, de Mayo 645, Buenos Aires, 
undertake the investment of funds in Bonds 
and Shares, sale and purchase of securities 
and collection of coupons and dividends. Se- 
curities entrusted to the Company held in 
safe custody for account of clients. 


The Making Of Wills And The Wind- 
ing Up Of Estates 


The exceptional facilities and long ex- 
perience of The River Plate Trust, Loan & 
Agency Co. Ltd., in the execution of Wills 
and winding up of large and small estates 
should strongly appeal to those who have 
not yet made a will or wish to be assured 
that at their death their children or rela- 
tives will not suffer from prolonged testa- 
mentary proceedings and heavy legal 
charges. The use of our services insures 
the following advantages: 

Continuity: The expense and trouble of 
appointing new trustees are avoided. 

Security: The Company is responsible for 
the acts of its officials. 

Low Fees: All fees are exceptionally low 
and are fixed prior to commencing proceed- 
ings. 

John A. Gibson, Manager 


Trust Activities—A Regular 
Newspaper Feature 


The Los Angeles Evening Herald and 
Express is currently conducting a column 
entitled “Trust Activity—Views and 
News.” 

The column is conducted by J. K. Bail- 
lie, financial editor of the paper, and he 
discusses current topics relating to trusts 
and estates. On a number of occasions 
his column has been based on his inter- 
views with trust men in Los Angeles and 
he discusses his subject from the trust 
company angle. 

On April 21, Mr. Baillie answered quite 
effectively a letter he received from one 
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of his readers which stated: “Why do not 
trust departments of banks and trust 
companies try to attract new clients by 
pointing out what a fine financial job 
they are doing for certain individuals 
whose property is being managed by 
them under a trust appointment?” 

No technical explanation was attempt- 
ed, however Mr. Baillie answered this 
query simply and in such logical argu- 
ments that every reader was undoubtedly 
satisfied. Briefly he brought out the fol- 
lowing points: such information is con- 
fidential; all trust property is not alike 
when it comes into a trust department, 
consequently the results from one estate 
generally differ from those of another; 
although same principle of management 
is applied to all estates the trust instru- 
ment itself will in many instances keep 
records from being identical; should an 
average return of income be portrayed 
it would possibly cause unrest among 
those whose income fell below the aver- 
age due to no cause of the management. 


Mr. Baillie concluded by saying: “Con- 
sequently, when a trust man is asked to 
relate just what kind of performance, in 
dollars and cents, his institution can ren- 
der, he simply says that ‘properties in 
the care of trust companies and banks 
show far better results than those man- 
aged by the average individual in- 
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vestor’. 
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Grutze On Golf 


As proof that the trust field can produce 
as nimble wits as any profession we submit 
the following penetrating observation made 
by one of the weightier minds of which we 
boast. 


“Definition of Golf’ 


“Physical and mental exertion made at- 
tractive by the fact that you have to dress 
for it in a $200,000 Club House. 

“Golf is allied to letter carrying, ditch 
digging and carpet beating, calling into use 
the same muscles. Before you get into it 
it is simple in appearance but after you 
have been in it 12 years it is tough. A fam- 
ily of 10 adults could easily live on the cost 
of lost balls and caddy fees.” 

A. L. Grutze 





‘Wills of the Month 


Dr. Herman Schneider 
Educator 


Dr. Herman Schneider, founder of the co- 
operative system of education in the United 
States and former president of the Univer- 
sity of Cincinnati, named the Fifth-Third 
Union Trust Company of Cincinnati, Ohio, 
as executor of his will. 


Dr. Schneider introduced into the Uni- 
versity of Cincinnati in the fall of 1905 the 
cooperative system of education, whereby 
academic theory and industrial practice are 
coordinated, the students alternating be- 
tween classroom and workshop. The sys- 
tem proved successful and has been widely 
adopted by progressive institutions of learn- 
ing. He and Professor George Sperti an- 
nounced in 1931 their discovery of how to 
irradiate vitamin D by the application of 
selective ultra-violet rays. 


George Frederick Bayle 
Industrialist 


George Frederick Bayle, president of the 
Glens Falls Portland Cement Company from 
1905 to 1933, named The First National 
Bank of Glens Falls, New York, executor of 
his will. 


Mr. Bayle started his business career as 
a clerk in a dry goods store and soon moved 
to Glens Falls where he organized a dry 
goods store of his own.In 1893 he joined the 
Denholm-McKay Company in Worcester, 
Mass., as vice president and general man- 
ager. In 1897 he became general manager 
of Simpson, Crawford & Simpson of New 
York and remained in that firm until 1902. 
Mr. Bayle was a director of a number of 
concerns. 


Dr. Thomas S. Baker 
Educator 


Dr. Thomas S. Baker, president-emeritus 
of the Carnegie Institute of Technology, and 
who was associated with the Johns Hopkins 
University and the Jacob Tome Institute for 
many years, named the Mercantile Trust 
Company of Baltimore as co-executor of his 
will and the Fidelity Trust Company, Pitts- 
burgh, Pa., as co-trustee. 


Dr. Baker was known widely as a scholar, 
speaker and writer. He contributed many 
literary and educational essays to leading 
magazines and other publications, and prior 
to the World War wrote articles on military 
training in the schools for the Baltimore 
Sun. 


Col. Samuel M. Nicholson 


President of Nicholson File Company and 
American Screw Company 


An important figure in New England 
manufacturing, banking and insurance cir- 
cles during the past thirty years, Col. Sam- 
uel M. Nicholson, president of Nicholson File 
Company and the American Screw Company, 
named the Industrial Trust Company, Pro- 
vidence, R. I., as executor and trustee of 
his estate. 


Col. Nicholson served as chairman of the 
board of Industrial Trust Company and as 
a director of Manufacturers Mutual Fire In- 
surance Company and its five associated 
companies. Aside from serving two years 
in the Providence Common Council and four 
years on the military staff of Gov. Dyer, 
with the rank of Colonel, he declined all 
public office. 


Edward Flicker 
Publisher 


Edward Flicker, president of The Post 
Publishing Company and publisher of the 
Bridgeport Post-Telegram and Sunday 
Post, named The Bridgeport-City Trust 
Company, Conn., co-executor of his estate. 

When John R. McLean sold The New York 
Journal to William Randolph Hearst in the 
late Eighteen Nineties, Mr. Flicker nego- 
tiated the deal. Mr. Flicker was generally 
in charge of the publisher’s real estate and 
railroad holdings, banks and other enter- 
prises. He was specified in Mr. McLean’s 
will as trustee of the McLean newspaper 
properties. After two years of this, how- 
ever, Mr. Flicker gave it up and bought con- 
trolling interests in the Bridgeport papers. 


Waddy Thompson 
Textbook Author 
Waddy Thompson, author of American 


history textbooks which are standard in 
many States of the Union and in some of 
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the public schools of England, named the 
Trust Company of Georgia, Atlanta, co- 
executor of his will. 


Mr. Thompson graduated from the Uni- 
versity of South Carolina in 1883 and was 
a member of Phi Beta Kappa. His text- 
books included “A Primary History of the 
United States,” “A History of the United 
States,” “A History of the People of the 
United States,” and “A History of Ameri- 
can Progress.” 


Gen. William R. Dashiell 
United States Army 


Brigadier General William R. Dashiell, 
who retired from the United States Army 
in 1932, named the First National Bank of 
Atlanta, Ga., co-executor of his will. 

General Dashiell’s military career of more 
than forty years spanned American military 
history from Indian fighting through the 
World War. As a second lieutenant of the 
Seventeenth Infantry he served in the Sioux 
Indian Campaign. He served as a com- 
mander in the Philippines early in his career 
and when the U. S. entered the World War 
he went to France with the rank of brig- 
adier general. He received the Silver Star 
Citation. 


William Henry Meese 
Manufacturer 


William Henry Meese, vice president of 
the Western Electric Company and general 
manager of its Point Breeze plant in Balti- 
more, named the Baltimore National Bank, 
Maryland, as executor of his will. 

Mr. Meese served Western Electric in 
many capacities and spent a great number 
of years in Europe directing installations 
in many countries. 


Wilton E. Britton 
Entomologist 
Dr, Wilton Everett Britton, State entom- 
ologist for Connecticut and a nationally 
known authority in his field, named the First 
National Bank & Trust Company of New 
Haven co-executor of his will. 


Frances Barnum Leigh 
Granddaughter of P. T. Barnum 


Frances Barnum Leigh, granddaughter of 
the late circus man, P. T. Barnum, named 
the Bridgeport-City Trust Company, Conn., 


co-executor of her will. The estate will 
exceed one and a half million dollars. 
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James H. Conroy 
Banker 


James H. Conroy, executive vice president 
and member of the board of the Manufac- 
turers Trust Company, New York City, 
named his own institution co-executor of 
his will. 

Mr. Conroy spent practically his entire 
life in the banking field starting as a junior 
clerk when he was only 14. He was made 
a vice president of the Manufacturers Trust 
Co. in 1919 and executive vice president in 
1928. 

(| 


Cardozo Left $362,000 Estate 


Benjamin N. Cardozo, former associate 
justice of the United States Supreme Court, 
left a gross estate of $362,856 and a net es- 
tate of $329,509, according to a transfer tax 
appraisal filed recently in New York’s Sur- 
1ogate’s Court. 

Justice Cardozo named the City Bank 
Farmers Trust Company executor and in his 
will left his residuary estate to Columbia 
University, from which he was graduated 
in 1889. According to the appraisal papers 
this amounted to $188,822 and is to be used 
“to found and maintain a chair of juris- 
prudence to be associated with my name 
and to perpetuate the scientific study of a 
subject which has been one of my chief in- 
terests in life.” 

Securities in the estate were appraised at 
$145,376; mortgages, notes, cash and insur- 
ance amounted to $183,414, while funeral 
and administration expenses were $27,276, 
and debts were $6,070. The principal asset 
among the securities was $131,703 in United 
States Treasury notes. 

Justice Cardozo’s library of 2,200 miscel- 
laneous books of biography, history, fiction, 
law and philosophy was appraised at $1,953. 
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$100,000 For A Child 


Mrs. Kate C. Findley, who died in Feb- 
ruary 1939, stated in her will that her son, 
Paul B. Findley, who has been married for 
twenty years, will get $100,000 if he be- 
comes a father. Mr. Findley does not ex- 
pect to have a child; however he is satisfied 
with the will’s provisions because he gets a 
life income from the residuary estate. 

Mr. Findley philosophically stated that it 
was his mother’s estate and she knew what 
she wanted to do with it, and that she had 
a perfect right to dispose of it as she saw 
fit. 





Personnel Changes in Trust Institutions 


ALABAMA 


Montgomery—V. B. MURRAY, vice presi- 
dent and trust officer of the Alabama Na- 
tional Bank, has been elected president to 
succeed the late M. A. Vincentelli. Mr. 
Murray started with the bank as a runner, 
became assistant cashier at the age of 23 
and cashier in 1927. JAMES D. FLOWERS 
has been appointed vice president and W. A. 
COTTINGHAM, cashier, has been named 
vice president also. 

Mobile—JOHN SHEARER, formerly 
manager of the bond department, has been 
made assistant vice president of the Mer- 
chants National Bank and CLYDE OO. 
DRAUGHON has been appointed assistant 
cashier. 


CALIFORNIA 


Bakersfield—WARDE D. WATSON has 
been promoted from assistant trust officer 
to trust officer of the Bakersfield branch of 
the Bank of America. 

Eureka—ELMER SEEMAN, § assistant 
trust officer of the Bank of America, has 
been placed in charge of the bank’s fiduciary 
activities in the north coast California coun- 
ties. 

Los Angeles—ARCH W. ANDERSON, 
recently appointed president of the Cal- 
ifornia Bank, has been made a member of 
the board of directors and elected vice presi- 
dent of the California Trust Company, which 
is affiliated in ownership with the California 
Bank. 

San Francisco—WALTER R. SCHOAFF 
has been promoted to the position of assis- 
tant secretary of the trust department of 
the American Trust Company. 

Santa Barbara—JAMES M. GILLEAN, 
formerly assistant trust officer of the Santa 
Barbara branch of the Bank of America, 
has been transferred to larger duties in the 
San Diego main office. He is succeeded in 
Santa Barbara by Attorney JOHN C. HIG- 
GINS Jr. 


CONNECTICUT 


Danbury—-WALTER J. VAN LENTEN 
has been appointed assistant trust officer of 
the Danbury National Bank. Mr. Van Len- 
ten was formerly in the trust department 
of the Guaranty Trust Company of New 
York and will aid in reorganizing trust ac- 
tivities. 


Hartford—FELIX MONTANO, assistant 
secretary of the Hartford-Connecticut Trust 
Company, has been raised to the position 
of trust officer. Mr. Montano concluded 
last June his three year term on the execu- 
tive council of the American Institute of 
Banking where his outstanding contributions 
to Institute administration are widely recog- 
nized. NOEL J. BELCOURT has been ad- 
vanced from assistant vice president to vice 
president. 


Hartford—HENRY E. McCONE has been 
elected assistant secretary of the Hartford 
National Bank & Trust Company. 


ILLINOIS 


Quincy—H. EDGAR WISHERD, has been 
elected vice president of the Mercantile 
Trust and Savings Bank. 


INDIANA 


Fort Wayne—HUGH M. CREIGH has 
been promoted from assistant secretary to 
trust officer of the Dime Trust & Savings 
Bank to succeed the late Fred D. Hoham, 
Jr. Mr. Creigh has been connected with 
the bank since 1924. 


KANSAS 


Russell—_ JOHN J. THOMAN has been ad- 
vanced to first assistant cashier and assis- 
tant trust officer of the Russell-Farmers 
State Bank. 


KENTUCKY 


Henderson—D. A. YEISER has been elect- 
ed executive vice president of the Farmers 
Bank & Trust Company to succeed X. R. 
Royster who retired to enter private busi- 
ness. Mr. Yeiser was formerly executive 
vice president of the Peoples National Bank 
at Paducah and for several years has been 
in charge of liquidation of the bond accounts 
of the Old National Bank at Paducah. 


MINNESOTA 


St. Paul—CLARENCE A .MALEY has 
been advanced from assistant cashier to as- 
sistant vice president of the American Na- 
tional Bank. 


MISSOURI 


St. Louis—DAVID H. MOREY has been 
appointed assistant vice. president of the 
Boatmen’s National Bank. 
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St. Louis—The Mercantile-Commerce 
Bank & Trust Company announces that 
CHARLES B. SHEPARD has been advanced 
to assistant vice president. 

St. Louis—WESLEY L. JOHNSON has 
been promoted to assistant trust officer of 
the Security National Bank & Trust Com- 


pany. 
NEBRASKA 


Lincoln—HOWARD HADLEY has been 
promoted from assistant cashier and trust 
officer to vice president and trust officer of 
The Continental National Bank. 


NEW JERSEY 


Newark—WILLIAM J. CREAN has been 
advanced from assistant trust officer to trust 
officer of the Fidelity Union Trust Com- 
pany. 

Newark—FRANK W. POLAND has re- 
signed his position of cashier and trust of- 
ficer of the Mt. Prospect National Bank. 

Newark—West Side Trust Co. has an- 
nounced that THOMAS C. WALLACE, here- 


tofore treasurer, was elected executive vice- 


president, and M. J. FELDMAN, secretary, 
chosen vice president, continuing as secre- 
tary. RAYMOND C. BUCK, assistant sec- 
retary and assistant treasurer, was elected 
treasurer, succeeding Mr. Wallace. 


Rahway—EUGENE MILLER has been 
elected president of the Rahway National 
Bank in succession to FRED C. HYER, who 
becomes chairman of the board. Mr. Miller 
was formerly a vice president of the Empire 
Trust Company of New York. Other ap- 
pointments are those of L. R. CART- 
WRIGHT, cashier, named vice president and 
cashier and his assistant KENNETH S. 
SIMMEN chosen assistant vice president. 


NEW YORK 


Buffalo—FREDERIC J. FEDERLEIN has 
been promoted from assistant secretary to 
vice president of the Manufacturers & 
Traders Trust Company to have charge of 
the new Niagara Falls office which will be 
opened about June Ist. 


New Rochelle—CLAYTON E. BIXBY has 
been elected president of the Huguenot 
Trust Company in succession to JOHN W. 
R. CRAWFORD who becomes chairman of 
the board. Mr. Bixby was formerly vice 
president of the Merchants National Bank 
& Trust Company of Syracuse. 


New York—RAYMOND J. LEWIS and 
JOHN J. CAMPBELL have been appointed 
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assistant secretaries of the Guaranty Trust 
Company. 

Rochester—GUSTAVE MICHAELS has 
been promoted to assistant secretary of the 
Union Trust Company. 


PENNSYLVANIA 


Philadelphia—WM. LEWIS McGEE, vice 
president and treasurer of The Real Estate 
Trust Company of Philadelphia, has been 
elected to the post of Executive Vice Presi- 
dent and to the Board of Directors. Mr. 
McGee, who has served the company as vice 
president and treasurer since 1935, succeeds 
the late John A. McCarthy in the office of 
Executive Vice President. 

The Com- 
pany also an- 
nounced the 
appointment of 
THOMAS 
A. BRACKEN, 
JR. as Vice 
President and 
Trust Officer; 
JOSEPH E. 
GREENE, As- 
sistant Trust 
Officer and 
i a oe eo 
G SKER- 
Bett, AS 
sistant Treas- 
urer. 


T. A. BRACKEN, JR. 


Trust Institution Briefs 


Phoenix, Ariz.—The Valley National Bank 
will celebrate its fortieth anniversary this 
year. The bank has nineteen banking of- 
fices and $40,000,000 in deposits. 


Carteret, N. J.—Directors of the Carteret 
Bank & Trust Company have announced 
plans for a merger with the First National 
Bank in Carteret through purchase of a 
controlling stock interest. It was expected 
that the merger would be completed by the 
early part of July. 


Jersey City, N. J.—Stockholders of the 
West Bergen Trust Company have voted to 
approve the proposed merger of the bank 
with the Trust Company of New Jersey, as 
announced under FDIC sponsorship some 
time ago. The merger of this bank is one 
of two such mergers proposed by the Fed- 
eral Deposit Insurance Corp. The other 
proposed merger is that of the Hudson 
Trust Company, Union City, and the Colum- 
bia Trust Company of Hoboken. 
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Portland, Ore.—The United States Nation- 
al Bank of Portland, Oregon, has purchased 
the First National Bank of Athena, Oregon, 
and has converted it into a branch as of 
April 17. At the time of purchase, the 
First National Bank of Athena had deposits 
in excess of one million dollars, and the 
United States National over 126 millions. 
It has now 23 branches in the state. 

Bellingham, Wash.—The First National 
Bank has been purchased by the Seattle- 
First National Bank as of May 1, and is 
now operating as a branch of this institu- 
tion. 

A. M. Muir, president of the First Na- 
tional, continues in active management with 
no change in personnel planned, and is to 
become a vice president of the Seattle-First 
National. 

Acquisition of this bank adds approxi- 
mately $5,000,000 to the Seattle-First Na- 
tional deposits, which stood at $157,237,867 
last March 29. 


———_—-0 


MINOR A. BLAND died of a heart at- 
tack on April 22 as he sat at his desk in the 
First National Bank of Clarksville, Tenn. 
of which he was vice president. He was 
52 years of age. Mr. Bland was president 
of the Tennessee Bankers Association and 
had joined the First National as vice presi- 
dent in 1920. 


Charlotte National Merger 


CHARLOTTE, N. C., May 19.—Direc- 
tors of Charlotte National Bank of this 
city unanimously approved today a plan 
for merger with the Wachovia Bank and 
Trust Company, of Winston-Salem, N. C., 
which has offices in five large North Caro- 
lina cities. 

Stockholders will meet May 29 to act on 
the board’s recommendation. John M. Scott, 
president of Charlotte National Bank, said 
the officers and personnel of the bank here 
will continue in their present positions and 
that the management will be in the hands 
of Charlotte men. 

This would extend Wachovia’s statewide 
branch service to this, the second largest 
city in the state. 

The announcement pointed out that the 
combined capital funds of the two institu- 
tions will be in excess of $7,000,000. 

The Wachovia bank’s resources totaled 
$90,000,000, and the Charlotte National 
Bank has_ resources totaling more than 
$6,000,000. 


First National Bank and Trust 
Company of Oklahoma City 
Opened Its Doors With the 
Birth if a City 


HERE is perhaps no bank with a 

more colorful history than The First 
National Bank and Trust Company of 
Oklahoma City, Okla. The institution 
is celebrating its fiftieth anniversary this 
year and although many banks in this 
country are older in years few got their 
start under such romantic or trying cir- 
cumstances. 


In commemoration of the event the 
bank has published a booklet entitled 
“Fifty Years Forward.” The opening 
paragraph in the Introduction reads: 
“This is a story of the beginning of a 
city and of a bank. The city which was 
a camp-ground of tents on the evening 
of April 22, 1889, has grown in fifty 
years to be the metropolis of the south- 
west—Oklahoma City. The bank which 
was housed in a tent that day has devel- 
oped into one of the nation’s greatest 
financial institutions—The First Na- 
ional Bank and Trust Company.” 


The first part of the booklet was writ- 
ten by Irving Geff, one of the boys who 
witnessed the “Rush”; the latter part of 
the story is written from material sup- 
plied and verified by people who were 
there at the time. 


Roanoke Bank Is Fifty Years Old 


The National Exchange Bank of 
Roanoke, Va., was fifty years old on May 
7. In addition to the bank’s birthday, 
Junius B. Fishburn observed his fiftieth 
anniversary with the institution on the 
same day. 

Mr. Fishburn was the bank’s first 
cashier. He was twenty-three years old 
at the time. He is chairman of the board 
today. 

The First National Exchange Bank is 
the largest in Southwest Virginia; the 
fourth largest in the State of Virginia, 
and is the two hundred thirty-second in 
size in the United States. 
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A Logical Probate Code 


(Continued from page 556) 


tions to the State Registrar of Vital Sta- 
tistics. 


Probate Procedure 


RTICLE XXII—1. General Provis- 

ions. Under the old law most pro- 
ceedings in probate court were ex parte 
which gave rise to many unfair situa- 
tions and left the decrees of the probate 
court open to collateral attack. The 
provisions of the new law make every 
proceeding adversary and notice is re- 
quired in most instances. Every appli- 
cation in a probate proceeding, unless 
made during a hearing or trial, must be 
by petition signed and verified by or on 
behalf of the petitioner. Thus, a pro- 
ceeding to probate a will is a separate 
proceeding from one to sell real estate 
in the same estate. 

Briefly the theory and practice of pro- 
bate procedure in ordinary matters un- 
der the Code may be summarized as 

(1) application or petition to the 
court; 

(2) citation or notice of hearing; 

(3) hearing or trial; 

(4) order or decree; 

(5) enforcement by execution or other 
proceedings. 


There have been numerous Kansas 
cases where administration has been 
started in different counties on the same 
estate. Under Section 179 venue is de- 
termined at the beginning of the pro- 
ceedings by providing that administra- 
tion shall be had in the county of the 
residence of the decedent at the time 
of his death; for the appointment of a 
guardian of the person in the county 
of the ward’s residence or where he may 
be found; for the guardian of his estate 
in the county of the ward’s residence, 
or if not a resident in any county, where 
his property is situated, ete. If pro- 
ceedings are instituted in more than one 
county they are stayed except in the 
county where first commenced until 
final determination of venue. If the 
proper venue is determined to be in an- 
other county, the court transmits the 
file to the proper county. 


Notice and Proof 


PPOINTMENT of a guardian ad 

litem is discretionary with the 
court. Probate proceedings commenced 
by a representative do not abate upon 
termination of authority but the new 
representative begins where the old one 
left off. 

The subject of notice in ordinary 
matters is consolidated into three sec- 
tions. The sections are so drawn as to 
displace the present “twenty-two situa- 
tions arising in the administration of 
estates of decedents where notice or 
citation is required, no two of which are 
identical as to the four essentials of 
notice—the kind of notice, the length of 
notice, the manner of service, and the 
persons who must be served.” It is 


hoped that judgments and decrees will 
be as free from collateral attack as 
judgments of the District Court. 


The rules of evidence prescribed by 
the Civil Code are made applicable to 
the probate code. No judgment or de- 
cree may be rendered in a probate pro- 
ceeding without proof. One reason as- 
signed by the courts for allowing col- 
lateral attacks upon probate decrees 
was that the question could be decided 
by default without hearing or any ac- 
tual notice. The two year statute of 
limitations applies as to vacation for 
fraud. 


An order for payment of money may 
be enforced by execution or otherwise 
as judgments in the District Court are 
enforced. 


Proceedings for Probate and 
Administration 


PETITION for administration is 

required. This was not provided 
for in the old law although one was 
usually filed. 


Provision is made for the hearing for 
the probate of a will. Any heir, devisee 
or legatee may prosecute or oppose the 
probate of any will. The provision for 
contest by separate action in the Dis- 
trict Court is omitted.* 


*See article by Judge Robert T. Price, 7 Kan. © 
Bar Assn. Journal, page 44. 
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If after a will has been admitted to 
probate, a later will is offered notice 
must be given to the devisees and lega- 
tees of the first will and if the later 
will is admitted to probate it acts as a 
revocation of the order admitting the 
earlier will to probate so far as is neces- 
sary to give effect to the later will. 

A duly authenticated will duly exe- 
cuted outside Kansas may upon hearing 
be admitted to probate, which probate 
has the same force and effect as the 
original probate of a will. This fol- 
lows Sections 2 and 3 of the uniform 
probate of foreign wills act. 


Election and Selection 


ECTION 209 of this article elimin- 
S ates the section of the old law re- 
quiring the probate judge to give an ex 
parte construction of the will and pro- 
vides for the transmitting of a copy of 
the will to the surviving spouse. This 
is considered as beneficial as the read- 
ing of the will by the judge which was 
required under the old law. If the 
spouse is incapable of electing, the 
court appoints a Commissioner. A sim- 
ple procedure by petition is provided to 
have the homestead and allowances set 
aside and the title of the homestead is 
included in the decree of final settle- 
ment. 

Allowance of Demands. The statute 
of nonclaim begins to run from the 
date of the administration bond as pro- 
vided in the old law. The elaborate pro- 
cedure of the old law relative to exhi- 
bition of demands and hearing of claims 
is simplified. All applications are by 
petition and the claimant files his peti- 
tion with the account attached for its 
allowance. A claim may be exhibited 
by revivor of action and the judgment 
creditor must file a certified copy of the 
judgment in the probate court within 
thirty days after a judgment becomes 
final. 

Under the nonclaim statute there is 
a complete bar as to claims if no admin- 
istration is had within one year, except 
as to liens of record prior to death. 
Claims of the state are included. Time 
is reduced to nine months so that the 
estate may be closed at the end of the 
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year. This section includes a special 
nonclaim statute applicable to pending 
estates. 

Sale of Personal Property. There are 
no substantial changes under this sub- 
section except that credit cannot be ex- 
tended by the executor or administrator 
to exceed one year from the date of the 
appointment and qualification. Where 
personal property is sold at public auc- 
tion the same procedure is followed as 
execution sales in the district court. 
See G. S. 1935, 60-3412. 


Settlement and Determination of 
Descent 


py ROVISION is made for partial dis- 
tribution which is final as to the 
persons entitled to such distribution. 
This is a protection to heirs, devisees 
and legatees as to expense and to the 
executor or administrator as to liability 
for erroneous distribution. 

The final decree at least attempts to 
make a definite determination of heirs, 
devisees and legatees and provides that 
when the final decree includes real es- 
tate a certified copy thereof may be filed 
with the county clerk of the proper 
county. Under the old law the final de- 
cree of the probate court as to heirs was 
not considered conclusive. 


Section 226 under this article is new 
and is as follows: 


“Whenever any person has been dead 
for more than one year and has left real 
estate or any interest therein, and no will 
has been admitted to probate nor admin- 
istration had in this state, or in which 
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administration has been had without. a 
determination of the descent of such real 
estate, any person interested in the es- 
tate or claiming an interest in such real 
estate may petition the probate court of 
the county of the decedent’s residence or 
of the county wherein such real estate or 
any part thereof is situated, to determine 
its descent and by decree of court to 
assign it to the persons entitled thereto.” 


Under this section a simple and inex- 
pensive method of determining heirs 
where no administration is had is 
sought to be provided. It should be of 
assistance in examining titles where the 
question of heirship has arisen in con- 
nection with property on which no ad- 
ministration has been taken. In the 
past it has been necessary to rely on 
affidavits of heirship (which, however, 
have Supreme Court approval). The de- 
cree. determining such heirship cannot 
be entered until after the determination 
and payment of inheritance taxes. 


Section 224 under this article pro- 
vides for a judicial determination of ad- 
vancements by the court at the time of 
settlement. 


Trustees’ Accounting Proceedings 


HE provisions of this subsection 

follow the uniform trustees ac- 
counting act and are a full protection to 
the trustee if the procedure is followed 
as set out. 


Guardianship Proceedings. It is pro- 
vided that venue may be transferred 
from one county to another when a par- 
ent with his child under guardianship 
moves to another county. The guar- 
dian need not file a bond if there is no 
personal property. A method is pro- 
vided for the presentation, allowance 
and payment of claims in guardianship 
proceedings. Under the old law there 
was no provision for the allowance of 
claims with resultant confusion 
throughout the state. 


Adoption Proceedings. The old law 
has been revised in accordance with 
modern adoption laws, particularly the 
late laws of Alabama, Wisconsin and 
Minnesota. Adoption proceedings are 
not open to inspection or copy by any- 
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one except the parties and their attor- 
neys interested and the State Board of 
Social Welfare, unless the court by or- 
der expressly permits otherwise. The 
procedure after the petition is filed is 
much more exacting and in greater de- 
tail than under the old law. 


Proceedings for Sale, Lease and 
Mortgage of Realty 


RTICLE XXIII—The provisions of 

four chapters and many sections of 
the old law relating to the sale, lease 
and mortgage of real estate are com- 
bined under this article which deals 
with the realty of a decedent and ward. 
This section makes it possible to obtain 
a sale, lease or mortgage of realty of 
the ward, or any one, two or three of 
them, as to one, some or all of the tracts 
of real estate if the petition prays for 
relief in the alternative and the notice 
so states. The provision of the old law 
requiring the assets listed in the inven- 
tory to be set forth in the petition is 
omitted. 


Under the old law it was necessary 
for the executor, administrator or guar- 
dian to give an additional bond when 
selling real estate. This provision is 
not mandatory in the Code. Report and 
confirmation are probably required for 
a long-term property lease, or oil and 
gas lease the same as in the sale of real 
estate. 

Under application and proof a repre- 
sentative may be ordered by the court to 
execute and deliver a deed of convey- 
ance and lease for the performance of 
a contract which the decedent had en- 
tered into during his lifetime, and title 
is vested in the party receiving the in- 
strument. 

Real estate commissions may be al- 
lowed as well as payments for abstracts 
of title or policies of title insurance. 


Appeals 


RTICLE XXIV—Appeals may be 

taken within thirty days after the 
making of the order, judgment, decree 
or decision of the court with the pro- 
viso that an appeal may be taken within 
nine months from an order refusing a 
will to probate. The affidavit of good- 
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faith under the old law is not required. 
Appealable orders are defined and are 
consolidated and revised in accordance 
with the provisions of the Code. Under 
this section when the transcript on ap- 
peal is filed, the District Court exercises 
the same general jurisdiction and pow- 
er as though the controversy had been 
commenced by action in the District 
Court and as though such court had 
original jurisdiction of the matter. 


This departs from the old theory that 
the District Court sat as a glorified pro- 
bate court. If the probate court is in 
doubt as to its jurisdiction on any par- 
ticular matter it may certify the ques- 
tion to the District Court and the de- 
cision of the latter court when final is 
certified to the probate court in like 
manner as a decision upon appeal. 


Article XXV—Rules of Court. Ap- 
propriate rules of court not inconsistent 
with the provisions of the Code may be 
promulgated by the supreme court to 
regulate the practice in matters covered 
by this act. 


Article XXVI, Section 280, sets forth 
the statutes repealed. It will be noted 
that sections 22-132 and 22-256 are not 
repealed in the present Code. These 
two sections are repealed by the Prop- 
erty Act passed by the 1939 legislature 
which act abolishes the rule in Shel- 
ley’s case, estates tail, and the rule in 
Wild’s case. 

Section 281 relates to the effective 
date of the new Code and is as follows: 


The rules of procedure herein pre- 
scribed shall govern all probate proceed- 
ings brought after they take effect and 
also all further procedure in probate pro- 
ceedings then pending, except to the ex- 
tent that in the opinion of the court their 
application in a particular proceeding 
when they take effect would not be feas- 
ible or would work injustice, in which 
event the former procedure applies. This 
act shall take effect and be in force on 
and after July 1, 1939, and after its pub- 
lication in the statute book. 


Time Will Tell 


HATEVER its faults or virtues, 
the Code is now the guidepost in 
probate matters. It is, to say the least, 
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satisfied clients. 
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a model of conciseness. Whether the 
filing of a petition and the obtaining of 
a decree in the probate court to deter- 
mine heirship to real estate upon which 
administration has not been had is 
stronger evidence of heirship than af- 
fidavits of heirship (which have our 
Supreme Court’s approval) ; whether the 
notice provisions of the Code make a 
judicial determination of heirship by 
the probate court binding on all heirs; 
whether a quiet title suit brought in the 
name of the executor or administrator 
will be effective; or whether other 
changes are constitutional or in fact are 
changes at all from the old law, are 
matters of conjecture and only time will 
yield the answer. Most certainly this 
articles does nothing more than set 
forth the Code as it now exists. 

The Supreme Court of the United 
States in the case of Tilt vs. Kelsey, 207 
U. S. 43 has set forth the objects to be 
accomplished by the administration of 
an estate as follows: 
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“When the owners of property die, that 
property, under the conditions and re- 
strictions of the iaw applicable, is trans- 
mitted to their successors named by their 
wills or by the law regulating inheritance 
in cases of intestacy. For a suitable 
time it is essential that the property 
should remain under the control of the 
state, until all just charges against it 
can be discovered and paid, and those 
entitled to it as new owners can be as- 
certained. It is in the public interest 
that the property should come under the 
control of the new owners, after such de- 
lays only as will afford opportunity for 
investigation and hearing to guard 
against mistakes, injustice, or fraud. It 
is the duty of the sovereign to provide a 
tribunal, under whose direction the just 
demands against the estate may be deter- 
mined and paid, the succession decreed, 
and the estate devolved to those who are 
found to be entitled to it.” 


Whether Kansas has provided a tri- 
bunal “under whose direction the just 
demands against the estate may be de- 
termined and paid, the succession de- 
creed, and the estate devolved to those 
who are found to be entitled to it” re- 
mains to be seen. If the Code has done 
nothing else, it has consolidated, clari- 
fied and logically arranged the probate 
laws of Kansas. 


——_——0 


Harold H. Rockwell Succumbs 


Harold H. Rockwell, who retired as vice 
president and secretary of The Northern 
Trust Company, Chicago, last December 31, 
following 48 years with that institution, died 
April 22 at the age of 70. 

He entered the employ of The Northern 
Trust Company in 1891, becoming Assistant 
Secretary in January, 1902. He was elected 
Secretary of the Company in 1920, Second 
Vice President in 1922, and Vice President 
in 1926. At the time of his retirement he 
was vice president and secretary. 


For many years he played a leading part 
in and served as president of the Corporate 
Fiduciaries Association of Chicago, and had 
a wide acquaintance in the Trust Division 
of the American Bankers Association in 
which he had been active for many years. 
As a Trust Officer he was known and re- 
spected by trust men throughout the coun- 
try. 
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Reflex of Investor Opinion 


Amott, Baker & Co., Incorporated, New 
York, recently undertook to get a cross 
section of sentiment from the “group 
which should be the determining factor 
as the major source of new capital for 
American industry”—the investors. 


Investors were asked to indicate which 
of eight classes of securities would, in 
their opinion, benefit most in a new up- 
ward turn of the business cycle. It was 
permissible to check as many of the 
eight groups as desired. The preferences 
were: 


Steels 

Industrials 
Merchandising 
Real Estate 
Utilities 

Heavy Industries 
Rails 

Banks 


35% % 
35% Yo 
28% 

27% % 
26% 

24% % 
12% % 
10% % 


Of those who indicated their prefer- 
ence as between bonds, preferred stocks, 
or common stocks, 43.2% chose common, 
31.2% bonds, and 25.6% preferred stocks. 


Of those answering the question as to 
whether income return or profit possibil- 
ities is of greater importance, 68.7% 
checked the former and 31.3% the latter. 

The question, “What current yield is 
expected?,” produced these replies (of 
those answering) : 


24.1% expect a yield of 4% or under. 
48.1% expect 4% to 5.99%. 

25.3% look for 6%. 

2.5% want over 8%. 


Approximately 20% of those replying 
to the questionnaire own government 
bonds, and of these 87% regard them as 
a permanent investment, while 13% con- 
sider them a temporary holding. 


Sixteen per cent of those replying ex- 
pect to invest within the next six months, 
whereas of the 28 2/3% of those who 
would invest if changes took place in the 
domestic or foreign situations, 39.8% are 
prevented from investing because of dis- 
satisfaction with our National Admin- 
istration, 6.9% because they consider con- 
ditions are uncertain, and 53.3% for 
other reasons too varied to tabulate. 
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Statutory Solution of Tax-Exempt Bond Problem 


UCH confusion and only doubtful re- 

sults are likely to follow the imposition 
of taxes upon the present types of state, 
municipal and Federal securities now 
exempt, according to Dr. Harley L. Lutz, 
Professor of Public Finance, Princeton Uni- 
versity. Addressing the National Associa- 
tion of Mutual Savings Banks in confer- 
ence recently, he said: 


“It is obvious that a tax on public wages 
or salaries is not parallel with that of a 
tax on public bond interest. Despite the 
Supreme Court, evidence already is at hand 
in the action of the New York Legislative 
Committee against graduated salary cuts, 
to show that the taxation of salaries is a 
form of interference; but there can be no 
question of such interference in the taxa- 
tion of the interest paid on debt obligation. 


“Federal taxation, at the present rate, on 
a volume of state and local debt equal to 
that now outstanding, would cause an an- 
nual increase of state and local interest costs 
of some $113,000,000 above the present level. 
My conclusion is that Federal revenue may 
be about equal to the additional interest 
cost to the states and cities. There is no 
prospect that the Federal tax yield will 
greatly exceed the additional cost. 

“Concerning state taxation of Federal 
interest, in view of the fact not all states 
have an income tax, and also that in most 
of the income tax states the rates necessar- 
ily are moderate, it is estimated that as of 
1937 debt and state income tax conditions, 
the states could expect a revenue of some 
$17,000,000 annually by taxing Federal in- 
terest. The effect of subjecting Federal in- 
terest to state taxation would be to increase 
Federal debt costs by about $30,000,000 an- 
nually. 

“Therefore, with respect to the only im- 
portant aspect of the problem, which is that 
involving inter-governmental taxation of 
bond interest, the results work out as fol- 
lows: 

“States: Interest cost 113 millions, less 
revenue, 17 millions, loss 96 millions. 

“Federal: Revenue, 70 to 120 millions, less 
interest cost 30 millions, net 40 to 90 mil- 
lions. 

“For the reciprocal tax plan to be fully 
effective, all of the states would be obliged 
to enact taxes on income. 

“The most severe impact of the Federal 
tax on state and local bond interest will be 
upon the cities. The gross state debt now 


totals only about 17 per cent of all state 
and local debt. The remainder consists of 
local obligations, and the debt of cities com- 
prises more than half of the grand total. 
The sad condition of municipal budgets is 
well known. How much improvement can 
be expected here no one can say, but it is 
clear that in many of the income tax states, 
the state treasury would benefit from such 
revenue as produced by the tax on Federal 
interest, while the cities would face the dis- 
agreeable task of raising the money to fi- 
nance the higher cost of borrowing caused 
by the Federal tax on local bond interest. 


“With all other restrictions on Federal 
and state taxation removed, questions such 
as these arise: 


“Can the cities tax post offices, navy 
yards, and other Federal property within - 
their limits? Can the states collect motor 
vehicle licenses, gasoline and sales taxes 
from the Federal government, within their 
borders? Can the public domain states 
proceed with an assessment of national for- 
ests and other public lands within their 
borders ? 


“Can the Federal Government tax the 
interest earnings of state and local invest- 
ment and trust funds under the income tax? 
Can the Federal Government tax the pro- 
fits of municipal power plants and other 
utilities? 


“The whole logic of the argument that 
the historical doctrine of reciprocal tax im- 
munity has been wiped out points to the 
conclusion any or all of these things can be 
done. Such evils as may exist in the pres- 
ent tax situation should not be dealt with 
except by an amendment which will care- 
fully define the extent to which reciprocal 
taxation shall go, and which will, by impli- 
cation if not directly, establish in this way 
the area into which it shall not go.” 


ee | 


“It is obvious that Government today is 
taking so much out of the pockets of the 
people in this country through taxation that 
there is not enough left to support the stan- 
dard of living at the level to which all the 
people have become accustomed. We have 
come face to face with the choice of accept- 
ing a lower standard, with less for everyone, 
or requiring lower taxation.”—Walter D. 
Fuller, president, Curtis Pub. Co. 
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Termination of Trusts by Consent of 

Beneficiaries 

RICHARD S. BRAWERMAN. Michigan Law Re- 

view, April, 1939. 

CCORDING to the English cases, the 

only condition upon the right of bene- 
ficiaries to have a trust terminated is that 
all of them consent and none be under an 
incapacity. In this country, under the doc- 
trine commonly associated with the case 
of Claflin v. Claflin,! another condition is 
put upon that right—namely, that the set- 
tlor shall not have indicated an intention 
that the trust remain indestructible. A 
practical difficulty in applying the Claflin 
doctrine is that frequently the settlor does 
not express his intention with respect to 
destructibility, unless we assume that pro- 
vision for a trust period is an expression of 
his intention that the trust be indestructible 
until the end of that period, an assumption 
which the courts have declined to make. 

When confronted with this situation, the 
courts have assumed that the settlor never 
considered the question whether the trust 
should be indestructible; and in applying 
the doctrine they have sought to effectuate 
his “general intention.” In other words, 
where the settlor has not expressed his in- 
tention with respect to destructibility, the 
Claflin doctrine amounts to this: equity 
will not terminate a trust where its contin- 
uation is necessary to accomplishment of 
the settlor’s purpose. Per contra, where 
the settlor’s purpose has been accomplished 
or can be accomplished as well without the 
trust, equity will terminate the trust (pro- 
vided, of course, that all beneficiaries con- 
sent and none is under an incapacity). 

It is the purpose of this comment to con- 
sider the destructibility of trusts for suc- 
cessive beneficiaries where the settlor has 
not expressed his intention with respect to 
the matter. It will appear that two ques- 
tions are involved: What is the settlor’s pur- 
pose? Who are beneficiaries? 


1, 149 Mass. 19, 20 N. E. 454 (1889). 


Settlor’s Purpose 


In the usual case the settlor’s purpose is 
not set out in the instrument; and there is 
no evidence of circumstances surrounding 
the creation of the trust to aid us in estab- 
lishing the purpose. Under these conditions 
the settlor’s purpose must be inferred from 
the general provisions of the trust. Since 
these provisions usually give rise to con- 
flicting inferences, the courts have been 
forced to indulge in certain presumptions. 

A trust for a sole beneficiary is frequent- 
ly held to be indestructible. This conclu- 
sion is probably reached by a presumption 
that the settlor’s purpose is to deprive the 
beneficiary of enjoyment of the corpus, that 
otherwise he would have made an outright 
gift. On the other hand, where a trust is 
for successive beneficiaries, there is prob- 
ably a presumption that the settlor’s pur- 
pose is to provide for the beneficiaries, not 
to deprive them of enjoyment of the corpus; 
and, if all beneficiaries consent and none 
is under an incapacity, they can have the 
trust terminated. It would seem that this 
presumption prevails whether the interest 
in remainder is indefeasibly vested, contin- 
gent or defeasible. 

Though it is reasonable to infer that the 
settlor’s purpose is only to provide for the 
several beneficiaries, it is just as reasonable 
to infer that his purpose is to deprive the 
life cestui of enjoyment of the corpus, that 
otherwise he would have divided the corpus 
and have given the parcels outright to the 
beneficiaries. The courts have entertained 
this presumption, probably because they 
have favored the destructibility of trusts. 
Considered in its most favorable light, it 
might be treated as a presumption founded 
not as much upon intention as upon some 
notion of public policy. 


Who Are Beneficiaries 


There is difficulty in determining who are 
beneficiaries only where the remainder in- 
terest of a trust for successive beneficiaries 
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is contingent or defeasible. With the ex- 
ception of cases where the settlor’s widow 
has renounced her equitable life estate in 
a testamentary trust, the courts have de- 
termined the beneficiaries as of the end of 
the trust period; any person (other than 
the trustee) named in the _ instrument, 
whether living or unborn, who might pos- 
sibly benefit if the trust were to continue 
until the end of the trust period, is deemed 
a beneficiary. 

(a) Trusts Involving Vested Remainders 
Subject to be Wholly Invested—Suppose 
there is a testamentary trust, to pay the 
income to A, the settlor’s widow, for life, 
and upon A’s death to pay over the prin- 
cipal to B, the settlor’s only child, but if 
at A’s death B is not living, then to pay 
over the principal to C. If A renounces 
and elects to take her statutory share, it 
is frequently held that B’s remainder is 
accelerated and becomes a present interest 
as of the time of settlor’s death (at least 
if other legatees or devisees are not pre- 
judiced by A’s election), and that B alone 
can have the trust terminated. C is not 
considered a beneficiary. 

On the other hand, if A elects to take 
under the will, the courts have held, prob- 
ably without exception, that A and B can- 
not have the trust terminated without C’s 
consent. C is considered a beneficiary. 

If it is fair to say that the settlor would 
have intended B to be able to have the trust 
terminated where A has renounced, it is 
difficult to see why he would not have in- 
tended A and B together to be able to ac- 
complish the same result where A has elect- 
ed to take under the will. It is very prob- 
able that termination before the end of the 
trust period is a matter which the settlor 
did not consider. We have seen that the 
method of construction used in applying the 
Claflin doctrine is based on that assump- 
- tion. It might be argued that the same 
assumption should be made here; that the 
proper method of construction is to find, 
not whom the settlor intended to be bene- 
ficiaries at the end of the trust period, but 
whom he would have intended to be bene- 
ficiaries in the event of an earlier termin- 
ation of the trust; that orthodox rules 
should not be controlling. In short, the 
argument is that the executory interest 
should be construed “but if at any termin- 
ation of the trust B is not living, then to C.” 

There is much truth in this argument, 
but the course of the decisions is perhaps 
too well fixed and the force of precedent too 
strong to be influenced by it. The freer 
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method of construction employed in the case 
of the widow’s renunciation remains the ex- 
ception rather than the rule. 


(b) Trusts Invoking Contingent Remain- 
ders—Suppose there is a_ testamentary 
trust, to pay the income to A, the settlor’s 
widow, for life, and if on A’s death the 
settlor’s only child B is then living to pay 
over the principal to such child, and if at 
A’s death B is not living, then to C. If 
A elects to take under the will, A and B 
cannot have the trust terminated without 
C’s consent. Where A renounces, it has 
been held that B cannot have the trust 
terminated without C’s consent. But the 
renunciation cases have been few; given a 
proper case it is likely that the courts will 
hold that B’s remainder is accelerated and 
that C is not a beneficiary, despite the ortho- 
dox rule that contingent remainders are 
never accelerated. 

(c) Trusts Involving Vested Remainders 
Subject to Open—Suppose there is a testa- 
mentary trust, to pay the income to A, the 
testator’s widow, and on A’s death to pay 
over the principal to B, a living person. It 
is held that B and B’s children, though 
none of them is under an incapacity, can- 
not have the trust terminated while B is 
living; that B may have children hereafter, 


and the interests of these possible children 
will be prejudiced by a present distribution 


of the corpus. Even medical proof that B 
is no longer capable of having children 
might not alter the result. The writer has 
found no decision on the question whether 
B’s children can have the trust terminated 
where A has renounced. 


In conclusion, we can say that though the 
Claflin doctrine is a limitation upon the 
right to terminate a trust for successive 
beneficiaries in perhaps every jurisdiction, 
the courts are likely to limit its operation 
along the lines indicated. So limited, the 
doctrine is not’ very formidable. A more 
severe limitation upon the right of termin- 
ation is the requirement that all bene- 
ficiaries consent and none be under an in- 
capacity. Beneficiaries for this purpose 
will be determined as of the end of the 
trust period, except where the settlor’s 
widow has renounced her equitable life es- 
tate in a testamentary trust. Though this 
method of determining beneficiaries is per- 
haps rooted too well in precedent to be 
overthrown now, the one argument to be 
made against it is that it is technical and 
likely to accomplish results the _ settlor 
would never have intended. 
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Accountability of Trustee for Acts as 
Stockholder of Corporation in which 
Corpus of Trust is Invested 


Columbia Law Review, March, 1939. 


-pETITIONER is the executor of an es- 
tate which is a minority stockholder 
in various corporations. In his individual 
capacity he has a controlling interest in each 
of these corporations. In a proceeding on 
a petition by the executor to settle his ac- 
counts, one of the legatees moves for an 
order by the Surrogate’s Court permitting 
an accountant to make an examination of 
all the books of the corporations. Held, 
motion dismissed. Control of the corpor- 
ations rests in the executor in his individ- 
ual capacity, and he cannot be compelled 
to account for his acts in this capacity to 
the estate. In re Sullivan’s Estate, 6 N. Y. 
Supp.(2d) 783 (Surr. Ct. 1938). 
That one may act in various capacities 
which are legally independent of his capac- 
ity as fiduciary is elementary. But this 


multiplicity of legal personality does not 
always assure immunity from responsibil- 
ity in one capacity for knowledge acquired 
or acts done in another; in fact, the very 
existence of one capacity may impose upon 
the fiduciary a duty of knowledge which he 


would not have had but for it. Thus, where 
an executor places estate funds in a bank 
in which he, in his individual capacity is a 
directing officer, by virtue of which posi- 
tion he is, or should be, aware of the un- 
stable financial condition of the bank, he 
is liable to the estate for failure ‘to with- 
draw the funds. 


A similar liability exists where a corpor- 
ate trustee deposits estate funds in its own 
bank. Despite the fact that the withdraw- 
al of the funds might close the bank or 
make the estate a preferred creditor, the 
fiduciary owes the estate the duty of pro- 
tecting its assets. Where the financial 
status of the bank is not easily ascertain- 
able, or the fiduciary only occupies a minor 
position, the problem of his liability for 
failure to exercise due care is one of fact, 
which is left for the jury. 


The existence of a fiduciary relationship 
not only creates duties as a consequence of 
knowledge which was, or should have been, 
acquired in some other capacity, but also 
imposes limitations upon acts in that other 
capacity. Thus, a fiduciary may not hold 
a salaried office in a corporation in which 
the estate owns stock where this stock made 
possible his election, lest his interest as a 
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salaried official conflict with the best in- 
terests of the estate. Where the value of a 
person’s stock in one corporation is en- 
hanced by his becoming trustee of another 
thereby obtaining a virtual monopoly in the 
field, he must account to his_ beneficiary 
for the profits resulting from a sale of his 
own stock. 


Responsibility as Stockholder 


The degree to which these considerations 
of loyalty affect the acts of a trustee or 
executor of an estate which owns stock in 
a corporation which he directs or controls 
in his individual capacity is not certain. 
Where the estate, either by itself, or when 
combined with the trustee’s individual hold- 
ings, controls the corporation, the trustee 
is responsible to the estate for all his acts 
in managing the corporation. Even where 
the fiduciary, in his individual capacity, con- 
trols sufficient stock to direct the affairs 
of a corporation in which the estate also 
holds stock, he is liable for any criminal 
acts which decrease the value of the stock 
to the detriment of the holder, whether or 
not such acts are prompted by an intent 
to defraud the beneficiary. Even non-crim- 
inal acts, which, however, are prompted by 
an intent to decrease the value of the bene- 
ficiary’s stock, make the fiduciary liable for 
any resulting damage. 


However, it has been held that where a 
trustee directed the affairs of a corporation 
before assuming his fiduciary duties, the 
fact that he has assumed the duties to an 
estate which owns one-half the stock in 
the corporation does not make him any 
more accountable for his acts in directing 
the corporation. Considerations of the 
scrupulous loyalty which a trustee owes to 
the beneficiary and the undesirability of 
even a possible conflict between his inter- 
ests and those of the estate should restrict 
the scope of his individual activities in di- 
recting the affairs of a corporation in which 
the estate holds stock. The precise point 
at which liability attaches will vary with 
the facts of each case, but certainly the 
aura of fiduciary responsibility should ex- 
tend to the requirement of an examination 
of his individual acts in corporate manage- 
ment. 

Moreover, even if his fiduciary duties pre- 
scribed no limits to his conduct as an in- 
dividual in controlling the corporate activ- 
ities, he may be under a duty to withdraw 
the estate funds from a corporation whose 
financial stability is to his knowledge being 
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impaired by such conduct on his part or 
on the part of others. This is a problem 
which can only be answered by an examin- 
ation of the corporate affairs and the 
fiduciary’s acts in relation to them. There- 
fore, the petitioner in the instant case 
should be entitled to an examination of the 
corporate books to ascertain whether the 
fiduciary was liable either for his acts in 
managing the corporation, or for his fail- 
ure to act with due care in not withdrawing 
the funds. 

It is to be noted that on the first of these 
theories there is danger that the estate 
will reap a double recovery if further judg- 
ment is permitted against the defendant and 
others by way of a stockholder’s suit. On 
the second of these theories this will be 
necessarily so only if the duty of conduct 
which the defendant and others have in 
their corporate capacity is correlative with 
the fiduciary’s duty of withdrawing funds. 


————————— 


Taxation and Recovery 


Round Table Discussion.* Fortune, May 1939. 


OME features of our personal-income- 

tax system operate to discourage invest- 
ment as much as do our presesnt corpora- 
tion taxes. While our income tax burden 
is relatively light on individuals with in- 
come below $50,000, the taxes imposed on 
the upper brackets are probably the highest 
of any country in the world. 


So far as revenue is concerned, the im- 
portance of these higher surtaxes may be 
exaggerated. Should government confiscate 
every cent of net taxable income above 
$100,000 it would procure, using 1936 
figures, less than one billion dollars, which 
is just one-ninth of federal expenditures in 
the fiscal year 1939. In the process it 
might almost completely destroy the entre- 
preneurial energy of the country, extin- 
guishing funds that in the past have been 
a source of new investment. 


Even though present surtaxes do not 
completely destroy private savings in the 
upper brackets, nevertheless such surtaxes 
do inevitably affect the character of invest- 
ment. Government now takes such a large 


*The members of the Round Table were Alfred 
G. Buehler, Henry S. Dennison, Joseph W. Fich- 
ter, Walter T. Fisher, Marion H. Hedges, George 
Watts Hill, Harry W. Laidler, Gunnar Murdal, 
James M. Nicely, Lovell H. Parker, Alexander 
Sachs, Sumner H. Slichter, H Boardman Spald- 
ing, Victor H. Stempf and H. S. Vance. 
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part of incomes above $100,000 a year that 
the recipients of such incomes are induced 
to abstain from chance taking. Most of the 
Round Table believes that people of great 
wealth should be encouraged to invest in 
venturesome enterprises, and therefore that 
tax rates upon incomes above $100,000 
should be lowered. The maximum rate 
should be fixed at 60 per cent instead of 79 
per cent. Most of us also believe in making 
the reduction in maximum surtaxes depen- 
dent upon the abolition of tax-exempt se- 
curities, in order to terminate the present 
incentive to cautious investment. 


A number of members of the Round Table 
dissent from the predominant view. They 
do not know of any authentic evidence of 
how much risky investment in real capital 
outlay in the past has come from these high- 
er incomes. Today there may be a scarcity 
of ventures but plenty of “venture” capital 
available; on the other hand, large corpora- 
tions may already be financing new ven- 
tures out of their own funds. Particularly 
in the absence of consumer demand these 
members doubt whether people would em- 
bark upon risky investment, even if sur- 
taxes were reduced. The existence of large 
fortunes in a democracy they think is of 
questionable utility. Those who take this 
view favor no action in reducing the sur- 
taxes until there is conclusive evidence as 
to the effect of high surtaxes on investment. 


Taxing the Middle Brackets 


Having expressed the view that certain 
taxes on the rich should be reduced and 
that certain levies on the poor should be re- 
pealed, it is incumbent on us to show how 
taxes elsewhere can be increased. Such in- 
creases should not only fill the gap left by 
the proposed reductions, but should actually 
result in an increase in total revenue. 

In the U. S. there are about 10,000,000 
security holders, 45,000,000 savings-bank ac- 
counts, and 25,000,000 automobile owners. 
Yet in 1936 only 5,413,499 people filed fed- 
eral-income-tax returns, and less than 2,900,- 
000 paid any income tax. So far as taxes 
are concerned, the U. S. has a caste system, 
imposing excessive burdens on the wealthy 
at one extreme and the poor at the other; 
but the great middle class is hardly aware 
of the federal tax collector. 

The U. S. exempts a married couple from 
all taxation below an income of $2,500—usu- 
ally $2,750 because of the earned-income 
exemption—but in Britain the tax exemp- 
tion applies only to couples having less than 
$900. Finally, in Britain the normal tax is 
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27.5 per cent, although people in the mini- 
mum tax categories pay about one-third the 
normal tax. In contrast, the U. S. imposes 
a normal tax of only 4 per cent. In Sweden 
exemptions are lower even than in Britain. 
According to an investigation made in 1934 
people with incomes under $2,500 (10,000 
kronor) paid more than half the state in- 
come tax and more than three-quarters of 
the community income tax. They are not, 
however, burdened by high tariffs, or by 
levies on production, real estate, or sales, 
except liquor and tobacco. 

It is evident to us that if the federal gov- 
ernment is to make any serious effort to in- 
crease its tax revenue, such increase must 
necessarily come from the less-than-$50,000 
class. This increase must be effected in 
part by lowering the minimum exemptions 
(and thus vastly broadening the base) of 
the income tax, and in part by increasing 
the rate of the surtax on these incomes. 
According to the Treasury’s 1936 “Statis- 
tics of Income,” 89.2 per cent of the net in- 
come reported for that year came from in- 
comes between $1,000 and $50,000; but the 
taxpayers within that range paid only 41.7 
per cent of the total income tax. On the 
other hand, incomes between $50,000 and 
$100,000 reported 4.75 per cent of the total 
income and paid 17.80 per cent of the tax. 
While we do not believe that these larger 
incomes are overtaxed in comparison with 
their ability to pay, it seems clear to us 
that the lower incomes today are under- 
taxed, and are best able to stand an increase. 
Unless taxes on incomes less than $50,000 
are increased, the demand for a federal sales 
tax or other new levies on consumption may 
become irresistible. 

Furthermore, we favor these increases for 
political reasons. It is only through a wide 
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distribution of the direct tax burden that 
the people can be made to compare govern- 
ment cost with government service ren- 
dered. No democracy can permit the bur- 
den of direct taxation to fall on a small 
minority, while the majority escapes—or 
thinks it escapes—from paying for the ex- 
penditures that it votes. 


One of our members (Mr. Slichter) has 
worked out a plan that the Round Table 
tentatively accepts, pending further inves- 
tigation. By lowering exemptions and 
raising surtaxes in what seems to us a 
fair proportion, Mr. Slichter’s plan contem- 
plates an increase of about $700,000,000 
from the middle brackets, based on 1936 
incomes. ; 


In suggesting that exemptions be lowered 
we are aware of the danger that the costs 
of collecting these new taxes may prove ex- 
cessive and that they might be evaded. 
Nevertheless the state of Wisconsin suc- 
ceeds in collecting an income tax from thou- 
sand-dollar incomes and we believe that the 
federal government could do the same. 


Finally, we believe that more revenue could 
well be obtained from the lower brackets of 
the estate tax. Although the U. S. im- 
poses no taxes on estates below $40,000, 
Britain taxes them beginning at $500. Our 
rates on large estates, however, rise to a 
maximum of 70 per cent, while smaller es- 
tates bear lower taxes than in Britain. 


We do not favor raising rates on estates 
above a million dollars, but believe that the 
small estates should be treated in the same 
manner as the middle-bracket incomes—i.e., 
that exemptions should be lowered and the 
rates increased. We also believe that the 
question of improving the administration of 
estate taxes should be studied. 


ROUND TABLE PLAN FOR INCOME-TAX INCREASE 


Income 

reported 
for 1936 
(millions) 


$3,011 
3,325 
3,822 
2,978 
2,629 
1,400 


Income 
class 


$1— 2,000 
2— 3,000 
3— 5,000 
5—10,000 

10—25,000 

25—50,000 


1936 


$14,010.000 
13,988,000 
32,232,000 
79,369,000 
175,613,000 
191,339,000 
$506,551,000 


Total $17,165 


Actual income 
tax collections 


Effective 
rate in 
1936 


Proposed 
tax 
collections 


$45,171,000 
133,010,000 
229,302,000 
238,223,000 
315,443,000 
252,089,000 


Proposed 
effective 
rate 


$1,213,238,000 
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Bigests 


Land Trusts as Methods of Finance 
Harvard Law Review, May 1939. 


Discusses this modern device which has 
become, in some sections of the country, a 
substitute for the traditional mortgage and 
deed of trust, pointing out, among other 
factors, that it has been involved in “amaz- 
ingly little litigation.” The typical form 
finds A, the owner, conveying the fee by 
absolute deed to B, a bank or trust com- 
pany, which executes a declaration that it 
holds the land in trust for all holders of 
beneficial ownership certificates to be is- 
sued. 


The Theory of the Tentative Trust 


University of Pennsylvania Law Review, May 


1939. 

The foundation of the tentative trust is 
a deposit of funds by A “in trust for B.” 
Trust is commonly known as the “Totten 
trust.” This note discusses the problem 
of whether the principles of law applicable 
to the strict legal trust are to be followed 
with respect to the tentative trusts, or is the 
expression trust entirely a misnomer. Dis- 
cusses effect and application of the Restate- 
ment of the Law of Trusts. 


The Uniform Property Act 


Harvard Law Review, April 1939. 


Analyses provisions of Uniform Property 
Act promulgated December 15, 1938, which 
covers such subjects as alienability of fu- 
ture interests, creditors’ rights to future 
interests, and implication of cross remain- 
ders. Act abolishes Rule in Shelley’s Case, 
Rule in Wild’s Case and Doctrine of Worth- 
ier Title (see note in April issue Trusts and 
Estates, 522). Note concludes that Act will 
provide rational solutions to frequently 
arising problems of conveyancing. 


Limitations to Heirs of the Grantor 
Columbia Law Review, April 1939. 


The situation: a person makes a limita- 
tion by deed or will, either immediate or 
postponed, to his own heirs, next of kin, 
or takers on intestacy, to those entitled un- 
der statutes of descent and distribution, 
or to persons described by words of similar 
import. The problems: who are the mem- 
bers of the class; do they take an interest 
by purchase. This note discusses these 
questions very ably, and at considerable 
length. 


The Nature of Succession 


JAMES T. CONNOR, Dean, Loyola University 
School of Law. Fordham Law Review, May 1939. 


Discusses the “privilege” theory of suc- 
cession to property, that is to say, that 
succession is a privilege conferred by the 
State and that the power of the State with 
respect to it is unlimited. Concludes that 
the theory is “historically indefensible, 
sociologically undesirable, politically dan- 
gerous, and constitutionally untenable.” The 
power of the State to regulate and tax suc- 
cession can be brought to rest upon other, 
more suitable grounds. 


Rights and Remedies of Beneficiaries 
of Decedents’ Estates 


JAMES N. VAUGHAN, secretary to Surrogate 
Delehanty of New York County. New York Law 
Journal, April 24-27, 1939 inclusive. 


Offers helpful suggestions as to factors 
to be watched on the following matters: 
list of assets, uncollected assets, administra- 
tion expenses, debts, new investments and 
commissions. 


Immunity from Execution of Funds 
Payable under Insurance Trusts 


New York Law Journal, May 4, 1939. 


Discusses recent Michigan case of Annis 
v. Pilkowitz, 282 N. W. 905, in which a 
creditor sought to procure part of monthly 
payments made to judgment debtor by an 
insurance company under certificates of 
trust issued to debtor upon death of in- 
sured, her mother, pursuant to terms of 
insurance agreement. New York Statute 
exempted these payments from legal pro- 
cess, except for necessaries, if agreement 
so provide. Court dismissed bill brought 
by creditor. 


Powers of Appointment and the Fed- 
eral Estate Tax 
ERWIN N. GRISWOLD, professor at Harvard 
Law School. Harvard Law Review, April 1939. 
Discusses growth in importance of the 
power of appointment as a dispositive de- 
vice, particularly with respect to estate tax 
minimization. Suggests changes in federal 
statute, to make it applicable to property 
subject to a power whether the power is 
exercised or not, (concomitant change in 
gift tax necessary) ; possibly include special 
powers. 
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Prof. Leach of the same school takes is- 
sue with Prof. Griswold in the same number 
of the review. Griswold comes back with 
a “Reply.” Leach gets in the last word, 
for the time being, in a “Rejoinder.” 


Powers of Appointment and Especial- 
ly Special Powers: The Estate Tax- 
payer’s Last Stand 
DANIEL M. SCHUYLER, member of the Chicago 
Bar. Illinois Law Review, March 1939. 
Similar in content to the article immed- 

iately above. Also suggests changes in 

federal law, at the same time giving con- 
structive suggestions for advising clients. 


Can Section 18, Decedent Estate Law 
(N. Y.) Be Avoided ? 
HOMER I. HARRIS, member New York Bar. 
New York Law Journal, April 11 and 12, 1939. 
Discusses possible methods of defeating 
statutory rights of surviving spouse in es- 
tate of decedent, e.g. living trusts, gifts 
and “Totten” trusts. (See also Hellstern 
v. Gillett, L. J. Feb. 17, 1937). 


Nem 


The Theory and Practice of Modern 
Taxation, Second Edition 


WILLIAM RAYMOND GREEN, Judge, U. S. 
Court of Claims. Commerce Clearing House, Inc. 
364 pp. $3.50. . 


An interval of five years since the first 
edition of this book has witnessed many 
changes in taxation in other countries as 
well as the United States, particularly with 
respect to rates. Although the theory has 
undergone little metamorphosis, method 
and practice have been considerably altered. 
Ergo this second edition. 

After a general discussion of taxation, 
Judge Green takes up the various types of 
taxes—income, profits, excise, death and 
gift. He devotes some space to tax sys- 
tems in European countries, principally 
France, Britain and Germany. An admit- 
tedly general discussion of state taxation is 
included in this edition. The author is an 
authority on tax matters, having been Chair- 
man of the House Ways and Means Com- 
mittee and of the Joint Committee of the 
House and Senate on Taxation. 
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Other Articles on Taxation 


Inheiitance Taxation after the Green 
Case, by H. Appleton Federal—Tawxes, May 
1939. 


The New York Estate Tax—Some Ac- 
counting Problems, by Benjamin Harrow— 
Taxes, May 1939. 


Estate Income Tax Deductions for Char- 
itable Contributions, by Lawrence R. Bloom- 
enthal—Bankers Monthly, April 1939. 


Income Tax on Alimony Trusts, by Law- 
rence R. Bloomenthal—Bankers Monthly, 
May 1939. 


Taxation of Intangibles of Non-Resident 
Decedent: Prorating Deductions under Sec- 
tion 249p of N. Y. Tax Law—New York 
University Law Quarterly Review, March 
1939. j 


Optional Valuation Date under Federal 
Estate Tax—Harvard Law Review, May 
1939. 

Life Insurance and the Federal Estate 
Tax, by Randolph E. Paul—Harvard Law 
Review, May 1939. 


Books 


Philanthropic Foundations and High- 
er Education 


ERNEST VICTOR HOLLIS, Ph.D. Columbia 
University Press. $3.50. 365 pps. 


The philanthropic foundation is now a 
social institution ranking in importance with 
the school, the press, and the church. The 
importance of these institutions is often 
overlooked. The present study covers a 
field hitherto practically untouched. 


The purpose of this volume is to describe 
and interpret the foundation as one of the 
forces that have stimulated the develop- 
ment of American higher education during 
the twentieth century. It attempts to an- 
swer the question: To what extent and in 
what direction has higher education in the 
United States been influenced by (1) the 
educational and social philosophy of the 
foundations, (2) their administrative or- 
ganization and procedure, (3) their re- 
search and diffusion activities, and (4) 
their financial resources. 
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Debts and Recovery 


A. G. HART. Twentieth Century Fund, 366 pps. 
$2.75. 


In this volume a careful study is made 
of the outstanding: debts of different agen- 
cies including: government bodies, mort- 
gages, banks, corporations, life insurance 
companies, building and loan associations 
and others. The grand total is estimated at 
more than $250 billion dollars. Of course 
part of this debt represents the security for 
other debt. Thus for example commercial 
banks list as an asset their various bond 
investments (these are debts of the issuing 
companies or governments) while their de- 
posits are a liability. Both items are in- 
cluded in the total estimated outstanding 
debt. 


The Committee suggests “that our eco- 
nomic system would be far more healthy 
if debt financing were used less frequently, 
and that measures should be taken to re- 
duce its extent.” Among the recommenda- 
tions of interest to trust officers is that “The 
existing laws and administrative rules which 


Will of Uah, supposedly the oldest in existence, in form very similar to modern wills. 
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favor debt financing by forcing insurance 
companies, savings banks, and trustees to 
invest almost entirely in debts (legal in- 
vestments) should be relaxed and perhaps 
eventually abolished”, (255) and_ there 
should be a gradual elimination of tax- 
exempt securities. 


0. 


A Panorama of the World’s Legal 
Systems 


JOHN H. WIGMORE, Dean Emeritus, Northwest- 
ern Univ. Law School. Washington Law Book 
Co. 1206 pp. and 500 illustrations. $6.00. 


This unabridged one-volume edition of the 
original three-volume masterpiece is a 
“must” book for any library, professional 
or lay. What is inherently a dry subject 
has been treated in an enjoyably readable 
manner, which is enhanced by the illustra- 
tions scattered profusely through the vol- 
ume. Dean Wigmore discusses the sixteen 
legal systems of the world, avoiding tech- 
nical discussion of legal principles. The 
concluding chapter on “The Evolution of 
Legal Systems,” is a broad survey. 


42:3 


Reproduced in 


“Panorama of World’s Legal Systems” 
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Complete Bankruptcy Law of the 
United States 


OSCAR J. SCHMIEGE, of the Wisconsin Bar. 
American Bankruptcy Review, Inc. 382 pp. $5.00. 


The recently promulgated General Orders 
and Official Forms in Bankruptcy, conform- 
ing to the Chandler Act, are included in this 
valuable volume. Together with the com- 
plete text of the Bankruptcy Law and a de- 
tailed analysis of the Chandler Act, this 
provides a complete groundwork on the sub- 
ject in one convenient handbook. 


ee 


Bank Officer’s Handbook of Com- 
mercial Banking Law 


FREDERICK K. BEUTEL, visiting professor of 
law, Northwestern University. Little, Brown & 
Co. 388 pp. $4.00. 


This very attractive book is designed to 
furnish information to the lawyer and 


student as well as the banker on the ele- 
mentary problems of commercial banking 
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law. No claim is made to exhaustive treat- 
ment; rather the work is intended as.a 
guide to further research where pitfalls are 
encountered. Chapters on negotiable paper, 
security devices and mortgages are parti- 
cularly interesting. A very important chap- 
ter on “Transactions with Fiduciaries” con- 
cludes the volume. 
——____ 9 


Financial Organization and the Eco- 
nomic System 


HAROLD G. MOULTON, president, The Brook- 
ings Institution. McGraw-Hill Book Co. 515 pp. 
$3.50. 


Dr. Moulton discusses here the evolution 
and functioning of various types of finan- 
cial institutions as integral parts of the 
broader financial system, including an in- 
teresting chapter on trust companies. 
Emphasis seems to be placed on monetary 
and credit problems. Many graphs and 
tables help to lighten the volume although 
the authors style in itself is most readable. 


Che Bonklet Shelf 


The following booklets have been se- 
lected as offering information of parti- 
cular interest to trust officers and estate 
attorneys. Write to Trusts and Estates 
for those desired. There is no obligation. 


Property Insuring—“The Trustee is Per- 
sonally Liable” is the title of a booklet is- 
sued by a prominent insurance company. 
This deals with the trustee’s duty of man- 
aging real estate and is based in large part 
on an article by A. Holt Roudebush, orig- 
inally published in Trust Companies Maga- 
zine. 


Accounting System—A system of records 
and accounts for trust estates is described 
in a bulletin issued by a house specializing 
in forms and systems. [Illustrations are also 
given of various standard forms which may 
be used in connection with the system de- 
scribed. 


Stock Reports—A financial service has 
compiled a thousand individual reports on 
preferred and common stocks of leading 
listed companies. These give the current 
outlook for each company, earnings and 
dividend prospects, charts on price range 
and trading volume, important income and 
balance sheet statistics, with definite buy- 


ing and selling advice. Sample reports on 
any six listed companies will be sent with 
the compliments of the publisher. 


Municipal Bond Factors—The investment 
merits of American municipal bonds are 
very fully described in a 74 page booklet 
issued by one of the leading municipal deal- 
ers. An analysis is given of the various 
factors influencing price range, security and 
marketability, making this a valuable guide 
on municipal securities. 


Guide to Government Issues—United 
States securities are reviewed in a 50 page 
booklet issued by a leading dealer in these 
issues. This contains a review of govern- 
ment agencies and financing operations, to- 
gether with investment yields and price re- 
cords of outstanding issues. Altogether 
this provides a concise and complete record 
of government bonds. 


The Essentials of Trust Service—A bank 
advertising agency has prepared a booklet 
giving a concise five minute description of 
the essentials of trust service. This is de- 
signed to be read by employees in other 
parts of the bank and makes a few sugges- 
tions as to how they can help in obtaining 
new trust business. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trusts and Estates to provide succinct digests of the most pertinent 
current decisions affecting fiduciaries. The case reports in the succeeding sec- 
tion are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—tTrust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr.—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Anderson, Williamson, Rugge & Coleman—Coun- 
sel New Jersey Bankers Association; Commercial Trust Company of New Jersey, 
Jersey City. 

NEW YORK: Joseph Trachtman—AMitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 


PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 
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Fiduciary 


Distribution—Construction of Words 
—Abatement of Residuary Lega- 
cies—Interest and Income Pay- 
ments 


Connecticut—Supreme Court 


First National Bank & Trust Co., Executcr and 
Trustee, et al, v. Lillian W. Baker et al, 124 
Conn. 577. 

This action was brought to secure a con- 
struction of a will which contained a legacy 
to “my nephew, Edward C. Wheeler.” A 
codicil left an additional legacy to “my 
nephew, Edward C. Wheeler.” Edward C. 
Wheeler died December 8, 1933. On Decem- 
ber 9, 1935, the testatrix made another 
codicil, republishing and confirming her 
will, and died the next day. Edward C. 
Wheeler left a son of the same name, who 
claimed both legacies upon the theory that 
the republication of the will in the codicil 
is in effect the making of a new will, with 
such changes in it as are contained in the 
codicil. 


HELD: The son was not entitled to the 
legacies. Nothing in the provisions of the 
will indicated that the testatrix used the 
word “nephew” otherwise than with its pri- 
mary significance. 


The failure of the testatrix to make any 
change in the provisions for the nephew 
might well have been due to an oversight 
on her part, or to a willingness to abide by 
the effect of the death of her nephew before 
her own as causing the legacies to lapse. 


The son of Edward C. Wheeler had failed 
to establish his right to receive the gifts 
by sustaining the burden resting upon him 
to show that the testatrix, when the last 
codicil was made, intended the words “my 
nephew, Edward C. Wheeler,” to have a dif- 
ferent meaning than that which she had in 
mind when she originally executed the will. 

—— > -$— 


Decisions 


Distribution—Right of Executor to 
Credit on Advances Made to Le- 
gatees as Against Subsequent Exe- 
cution Against Legatee 


California—Supreme Court 


Estate of Bennett, 97 Cal. Dec. 549, 
1939). 


(April 26, 


Bennett’s executor, on September 1, 1934, 
paid Allen, residuary legatee, $1,075., with- 
out obtaining decree of distribution. Sep- 
tember 26, 1934, judgment creditor of Allen 
purported to garnishee money due from es- 
tate to Allen. Appeal by executor from 
order of trial court disallowing the $1,075 
item. Decree reversed. 

HELD: (1) It is mandatory on Probate 
Court to allow credit to executor for ad- 
vances to legatees where no rights of third 
parties have intervened, even though ad- 
vancement made without authority of Pro- 
bate Court. 

(2) Execution creditor of Allen takes 
only his debtor’s rights. No rights of 
creditors of Allen infringed by distribution 
to her without court order. 

In this case executor made further pay- 
ment to Allen after purported garnishment 
served. 

HELD: (38) This payment valid as 
against execution creditor because one writ 
was issued to Sheriff of Kern County and 
served on executor, but no copy filed in 
Probate Court. Los Angeles County, where 
estate was being probated. Another writ 
issued in same action to Sheriff, Los An- 
geles County, which was not served on ex- 
ecutor but on Clerk of Probate Court. This 
does not comply with Code of Civil Proce- 
dure, 561, requiring service of writ on per- 
sonal representative and filing of copy with 
Clerk. 

NOTE: In connection with above see Es- 
tate of Stern, 24 Cal. App. (2d) 282 (66 
Trust Companies 644, May 1938). 
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Living Trusts — Revocable Trust Not 
Subject After Donor’s Decease to 
Claims of Creditors Accruing Sub- 
sequent to Creation of Trust 


Ohio—Supreme Court 


Schofield, Trustee, Appellant v. The Cleveland 
Trust Company, et al, Appellees; Schofield, Ad- 
ministrator, Appellant, 135 O. S. 328. 


Settlor created a revocable living trust 
under which he reserved the right to re- 
ceive the net income during his lifetime 
and to revoke the trust at any time in whole 
or in part; upon his death the trust estate 
to be distributed equally between settlor’s 
wife and daughter. The settlor at the time 
of the creation of the trust owed the ap- 
pellant nothing but thereafter he became 
indebted to appellant and remained so in- 
debted at the time of his decease. Action 
was thereafter instituted by the appellant 
creditor to reach the trust assets on the 
grounds first that the trust was absolutely 
void, being a mere agency agreement, and 
second, conceding its general validity, that 
the trust could not be supported against 
subsequent creditors of the settlor by vir- 
tue of Section 8617 Ohio General Code, pro- 
viding as follows: 


“All deeds of gifts and conveyance of real or 
personal property made in trust for the exclusive 
use of the person or persons making the same 
shall be void and of no effect, but the creator of 
a trust may reserve to himself any use or power, 
beneficial or in trust, which he might lawfully 
grant to another, including the power to alter, 
amend or revoke such trust, and such trust shall 
be valid as to all persons, except that any bene- 
ficial interest reserved to such creator shall be 
subject to be reached by the creditors of such 
creator, and except that where the creator of such 
trust reserves to himself for his own benefit a 
power of revocation, a court of equity, at the suit 
of any creditor or creditors of the creator, may 
compel the exercise of such power of revocation 
so reserved, to the same extent and under the 
same conditions that such creator could have ex- 
ercised the same.”’ 


HELD: A valid trust was created and 
Section 8617 does not subject the corpus of 
such trust to payment of the settlor’s debts 
after his decease, the Court stating at 
page 333: 

“As we interpret the pertinent part of 
this section, giving the words employed 
their usual and ordinary sense, it means 
that the rights of creditors to reach the 
beneficial interest of the settlor—the in- 
terest he has retained for his own benefit 
including any returns or earnings from 
the trust property—and to force a revo- 
cation of the trust and subject the trust 
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Corpus to the payment of their claims, ex- 
ists only during the lifetime of the settlor. 
As worded, the statute compels no more 
than the exercise of a personal power re- 
served by the settlor, at the instance of his 
creditors. Obviously, such ‘power, being 
personal, would terminate with his death. 
“ * * * In our opinion the statute is 
therefore inapplicable to creditors who do 
not act while the settlor is still alive.” 


a , 


Powers—Limitations—Power of Ad- 
ministrator to Compromise Claims 


Massachusetts—Supreme Judicial Court 


Waliin v. 1939 A. S. 629, April 13, 
1939. 


Smolensky, 


Petition filed by P as administrator of his 
wife, A, in the probate court to enforce the 
obligations of the bond of D as administra- 
tor of X. It appeared that X held a mort- 
gage for $1,200 on A’s property. On X’s 
death P presented a claim for services ren- 
dered the decedent by A amounting to 
$2,700. A compromise was agreed to by 
which the claim was to be settled for a dis- 
charge of the mortgage. D filed a petition 
for authority to compromise the claim 
against X’s estate on those terms, which 
was allowed. 

In the meantime, to prevent his claim 
from being barred by the one year statute, 
P brought suit against D on the claim. D 
did not appear, as the compromise had been 
agreed to, and P obtained judgment by de- 
fault for $3,024.76. Notwithstanding this, 
the compromise was carried out and D de- 
livered to P’s attorney a discharge of the 
mortgage, which the latter recorded. Then 
P brought this petition to enforce the full 
amount of his judgment, on the ground that 
the compromise was not binding, because of 
the rule that a judgment cannot be settled 
by payment of less than the amount due 
without additional consideration. 

HELD: There was additional arent 
tion for the compromise consisting of the 
delivery of a discharge of the mortgage, 
and hence the compromise was binding. 

P also claimed that the compromise was 
not binding because he had no authority as 
administrator to release the judgment for 
less than the amount due. 

HELD: An administrator has at common 
law full authority to compromise claims, 
subject to his duty to account to his bene- 
ficiaries; and in the absence of any fraudu- 
lent conduct on his part participated in by 
D’s attorney the compromise was binding 
on the estate. 
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Real Property — Requirements for 
Conveyance Creating Joint Ten- 
ancy 


Iowa—-Supreme Court 
Albright v. Winey, February 14, 1939. 


A deed conveyed property to A and B 
“jointly”, “to have and to hold to the said 
grantees, their assigns, heirs, and devisees 
forever.” On the decease of A, B claimed 
the entire property on the theory that there 
had been a joint tenancy in the land. The 
question of the construction of the deed was 
presented to the court in a partition suit 
in which B and the heirs of A were parties. 

HELD: By statute in lowa a conveyance 
to two or more persons is deemed to create 
a tenancy in common, rather than a joint 
tenancy unless the contrary intent is ex- 
pressed. Use of the word “jointly” was not 
in itself sufficient to indicate that contrary 
intent, inasmuch as the conveyance was to 
the grantees, their heirs and assigns. Ex- 
trinsic evidence to the effect that the gran- 
tees understood there would be a right of 
survivorship under the terms of the instru- 
ment, would not change the legal effect of 
the instrument. 

——$—Q—$—$__—_ 
Real Property—Title Vests in Heirs 
at Law—Necessary Parties to Fore- 


closure Action 
South Dakota—Supreme Court 


Federal Land Bank of Omaha v. Fijerdstad, 285 
N. W. 298. 


The title to land of decedents vests in 
their heirs at law or devisees, subject only 


Recent Cases on 


Where for a consideration of $42,000 an 
insurance company contracted with the de- 
cedent, then 63, to pay him $1,400 a year 
for life and to pay named beneficiaries $40,- 
000 at his death, the decedent retaining the 
right to surrender the policy at any time 
and receive $40,000, the Board of Tax Ap- 
peals held that the $40,000 should be in- 
cluded in the gross estate, since it was not 
insurance within Section 302(g) of the Rev- 
enue Act of 1926. The Circuit Court of 
Appeals for the First Circuit affirmed, stat- 
ing that the agreement was an investment 
rather than insurance. Old Colony Trust 
Co. v. Commr., 102 F. (2d) 380. 

—— -—- —-—- 


Prior to their divorce, taxpayer and her 
husband entered into a contract for the set- 
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to the control of the County Court and pos- 
session of their executors or administrators, 
and unless it is sought to enforce personal 
liability the executor or administrator is not 
a necessary party in an action to foreclose a 
mortgage or trust deed on land, but the heirs 
at law are such necessary parties. 
——_____ 9 —__. 
Wills — Probate — Signing 
Presence of the Testator” 


“in the 


Kentucky—Supreme Court 


Poindexter’s Adm’r v. Alexander, et al., 277 Ky. 
147: (Decided February 24, 1939.) 


On appeal from the probate of a will, one 
of the attesting witnesses, the only person 
then alive who was present when will was 
signed, testified that she witnessed the will 
by signing her name to the document in a 
room adjoining that in which the testator 
lay in bed. The Kentucky rule requires that 
two attesting witnesses shall subscribe their 
names “in the presence of the testator.” The 
propounders contended that the testimony 
of the witness did not entirely overcome 
the presumption that the document was duly 
executed and witnessed, and that the trial 
court erred in failing to submit the case 
to a jury. 

HELD: In the absence of an attestation 
clause containing a statement that the wit- 
nesses subscribed their names in the pres- 
ence of the testator, the presumption aris- 
ing from the mere presence of signatures 
on the document, is not sufficient to rebut 
the affirmative testimony of the witness that 
she did not sign the will in the presence of 
the testator. 





Federal Taxation 


tlement of their marital rights, under the 
terms of which she agreed to relinquish all 
claims for future support and all dower and 
property rights, he agreeing to create a 
trust of $200,000 for her immediately and 
another of $100,000 within five years. The 
husband died after the first trust was cre- 
ated, but his administrator created the sec- 
ond trust as part of a compromise with the 
wife. The Second Circuit Court of Appeals 
held that the income from both trusts was 
taxable to the wife and not to the estate. 
Thomas v. Commr., 100 F. (2d) 408. 
% ” * 

Husband and wife created a joint tenancy 
before the Federal Revenue Act became ef- 
fective. The wife’s contribution consisted 
of property which the husband had previous- 
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ly given her without consideration. The 
Revenue Act of 1926 provided for the estate 
taxation of joint tenancies created prior to 
its effective date, upon the death of one of 
the tenants. The United States Supreme 
Court upheld a tax on the full value of the 
tenancy denying the contention that it was 
unconstitutionally retroactive, declaring that 
there was at death a distinct shifting of 
economic benefit derived from the entire 
joint tenancy which Congress can measure 
by the full value of the property. Dimock 
v. Corwin, 6 U. S. Law Week. 


+ —-— -+ 


In a case involving the question of 
whether a decedent had made a transfer of 
property in contemplation of death, the 
United States Supreme Court held that the 
decision, in the negative, by the Board of 
Tax Appeals, if supported by substantial 
evidence, should not be reversed, and ac- 
cordingly it reversed the Circuit Court of 
Appeals which had attempted to overrule 
the determination of the Board. Colorado 
National Bank v. Commr., 59 Sup. Ct. Rep. 
48. 

—-— 


The income of a trust was to be accumu- 
lated or paid to plaintiffs in discretion of 
trustees until 1933. If a beneficiary did not 
survive this date of distribution, his heirs 
were to take. Beneficiaries could prior 
thereto extend the term of the trust within 
a limited period. The term was so extended 
and the plaintiffs survived 1933. The Com- 
missioner assessed the tax on undistributed 
income of 1934 to them on the ground that 
they became the grantors of the trust. The 
United States District Court for Massachu- 
setts held that they did not become grant- 
ors of a new trust by exercising the power 
to extend. Brooks v. Welch, 25 F. Supp. 
819. 

—+— 


Decedent and his brother separately cre- 
ated, admittedly in consideration of each 
other, trusts of about $1,000,000, each giving 
the other the income for life and a power 
of invasion to the extent of $150,000. Re- 
mainders were to each life tenant’s chil- 
dren, with gifts over to the settlor’s issue. 
Decedent made no withdrawals of corpus. 
The Commissioner included in the gross es- 
tate the entire value of the corpus of the 
trust of which decedent was beneficiary. 
The Board of Tax Appeals held that the 
value of the power of invasion is taxable 
but not the corpus. Allan S. Lehman. 39 
B. T. A. No. 3. 


Actuarial Calculations 


For Estate & Inheritance Taxes 


S. H. & Lee J. Wolfe 


Consulting Actuaries, Auditors & Accountants 
116 JOHN STREET, NEW YORK, N. Y. 


“Lee J. Wolfe, C.P.A., F.S.S., F.C.A.S. 
"Wm. M. Corcoran, F.A.S., F.C.A.S., A.A.1.A. 
Jos. Linder, F.C.A.S., A.A.S. 

*Authors of Wolfe’s Inheritance Tax Calculations. 


Income received by a Virginia resident 
from trustees of a discretionary trust cre- 
ated in New York is subject to the Virginia 
tax on income, under the Fourteenth Amend- 
ment to the Constitution, even though the 
trustees paid the New York income tax on 
the same income. Guaranty Trust Co. of | 
New York v. Virginia, 59 Sup. Ct. Rep. 1. 
The decision of the Virginia court in this 
case was reported in the July 1938 issue, 
page 124, under the title Ryan v. Common- 
wealth. 

——-— -—-- -*- 


Decedent’s will, probated in New Jersey, 
placed certain intangibles in trust under 
which four trustees were named, one resid- 
ing in New Jersey and three in Pennsyl- 
vania. The property was in the custody of 
the former and was administered in New 
Jersey. By virtue of a statute which provid- 
ed for the taxation of personal property 
whether held by a resident in his own right 
or as trustee, Pennsylvania assessed for 
taxation three-quarters of the taxable trust 
assets on the basis of three trustees resid- 
ing in the jurisdiction. The Pennsylvania 
Supreme Court held that the trust assets 
are not within the scope of this statute. 
In re Dorrance’s Will, 3 Atl. (2d) 682. 


ee 


“This is a tax depression today, regard- 
less of what may have been the primary 
causes of the collapse in 1929. The rate of 
taxation has reached the point where it is 
smothering business, choking enterprise and 
stagnating our whole incentive economy. 
The rate of taxation has increased faster 
than business and industry have been able, 
even with mass production and other effi- 
ciencies, to turn out higher wages and low- 
er prices to increase the real average wage 
of the workers.”—Walter D. Fuller, presi- 
dent, Curtis Pub. Co. 
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